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(i) 


QUESTIONS PRESENTED 
I 


When an eye witness to a robbery and murder comes to Police 
Headquarters to view a suspect and a policeman calls the witness’ 
attention to the suspect who is alone and makes suggestive remarks 
to the witness about him and the suspect is made to put on dark 
glasses and a hat (as the culprit wore during the crimes), do not these 
circumstances deprive the accused of due process of law so as to 
make inadmissible at a trial identification evidence based thereupon. 


II 


In a first degree murder case that is treated by the Court and 
prosecutor as a capital case, does not the accused have a right to 
strict observance of the law that affords him the right to 3 days 
notice in advance of the trial of the names and addresses of the wit- 
nesses to be called by the government to prove its case: and if there 
is an exception to the requirements of the law does it permit the 
government to call as a witness one who could have been known or 
should have been known to the government before the trial. : 


Ill 


In a first degree murder and robbery case where the only issue 
is the identification of the accused as the culprit, is the Court not 
required upon request to frame a special instruction on the issue and 
not give a stock boiler-plate type one. 


IV 


Where in an earlier trial for first degree murder the jury fixed 
the punishment at life imprisonment and there is a successful appeal 
from the conviction, at a new trial upon reversal it is not prejudicial 
error for the trial Court to treat the case as a capital one and to 
submit the case to the jury on the basis that they may return the 
death penalty. 


Vv 


Is it not violative of an accused’s right to due process of law 
and the prohibition against double jeopardy to successively try him 
three times for murder and robbery over a 28 month span and in the 
process keep him in jail, impoverish him and subject him to anxiety 
and the occurrence of unfavorable changes and nuances in the evi- 
dence. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. The Trial Identification of the Appellant by the Witness Caldwell 
Should Not Have Been Admitted in Evidence Because it was Based 
Upon Confrontation of the Appellant by the Witness Which was so 
Unfair as to Deny Him Due Process of Law 


. The Trial Court Erred in Permitting the Government to Use Cleve 
land Bryant as a Witness to Prove Its Case 

. The Trial Court’s Instruction on the Issue of Identification was 
Inadequate 


. This Was Not a Capital Case and It was Prejudicial to the Rights 
of the Appellant for the Trial Judge to have Treated It So. . e455 


. The Trial of This Case Under the Circumstances Thereof was Vex- 


atious to the Appellant, subjected Him to Serious Hardship and was 
Against the Prohibition of the Double Jeopardy Clause of the Sth 
Amendment 


CONCLUSION 
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UNITED STATES COURT OF APPEALS. 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,089 


CLIFTON GREGORY, 
Appellant 


Vv. 


UNITED STATES OF AMERICA, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT’S BRIEF 


JURISDICTIONAL STATEMENT 


The appellant Clifton Gregory, was tried in the United States 
District Court for the District of Columbia upon two counts (sev- 
ered from three others) in an indictment that charged: murder in 
the first degree—killing while perpetrating a felony; and robbery (both 
offenses under the District of Columbia Code). The jury returned a 
verdict of guilty of both charges and recommended life imprisonment 


on the first degree murder count. Upon the said conviction, the 
Court sentenced the appellant as follows: natural life imprisonment 
for first degree murder and three to ten years imprisonment for 
robbery. Said sentences by the counts of the indictment to run con- 
currently. This appeal was taken in time. The jurisdiction of this 
Court is invoked under Title 28 of the United States Code, Section 
1291, and Rule 37 (a) of the Federal Rules of Criminal Procedure. 


STATEMENT OF THE CASE 


Upon a reversal of a conviction in the first trial of this case! 


and a second trial that ended abruptly in a mistrial,” the appellant 
was tried a third time on felony-murder and robbery charges. He 
was convicted and sentenced to life imprisonment on the murder 
charge and to from three to ten years for robbery. He makes this 
appeal. 


This case dealt with the robbery of Brown’s Liquor Store on 
October 29, 1964 by a lone gunman, who, in the course of the 
robbery, fatally shot Louis Brown, the Store Owner. ROBERT 
ROSENSTEIN, the manager of the store and Mr. Brown’s son-in-law, 


The first trial was held before Judge Holtzoff in June 1965. For a variety 
of reasons, the appellant’s conviction in that trial was reversed and remanded 
for severence (of the Brown’s Liquor Store robbery and murder from an earlier 
robbery and aggravated assault occurring at the Home Plate Liquor Store) and 
a new trial. Gregory v. United States, 125 US.App.D.C. 140, 396. 


2The second trial (upon the charges of felony murder and robbery at Brown’s 
Liquor Store) was before Judge McGarraghy and began on January 10, 1967. 
On the second day of trial, in the midst of the government’s case, the Judge 
granted a motion of appellant’s counsel for mistrial due to repeated prejudicial 
references by the witness Charles W. Martin to photographs of the appellant shown 
to the witness by the police. The tainted answers were non-responsive and 
took place during redirect examination of the witness by government counsel. 


was the first government witness at the trial. The store was situated 
on the southwest corner of New Jersey Avenue and P Street, N.W. 
On that day (a Thursday) the store was opened at 10:00 A.M. 
Brown and Rosenstein were there alone. Shortly after opening, a 
liquor salesman named Donald Rothbaum came in. Rosenstein went 
to an adjacent stock room to see if anything was needed. (Tr. 102)? 
As he was leaving the storeroom area he saw a man standing | in front 
of him with a gun. (Tr. 116) He ordered Rosenstein to get down 
on the floor. This he did. Rosenstein saw Louis Brown lying on the 
floor. (Tr. 123) The gunman ordered Rosenstein up and to go to 
the safe. (Tr. 116) The safe was on the balcony. The man followed 
behind him on to the balcony. Rosenstein opened the safe and 
emptied it. (Tr. 116-117) As Rosenstein removed the contents 
(money, papers, etc.) from the safe he piled them on a desk located 
next to it.4 (Tr. 120) The man selected what he wanted from the 
pile and put it in a paper bag.> The rest he threw on the floor. 
(Tr. 120-121) The man then “marched” Rosenstein back down the 
stairs. Mr. Rosenstein at that time noticed a spot of blood jon Mr. 
Brown. (Tr. 117) He bent over him and the man poked the gun in 
his back, cursed him, and told him to open the cash register. Rosen- 
stein went behind the counter and opened the cash register. He 
emptied it, putting the money on the counter. About $2000.00 
currency in assorted bills was taken from the safe; (Tr. 122) approx- 
imately $400.00 was removed from the cash register. (Tr. 129) 
Rosenstein was ordered down on the floor. 


3 Refers to indicated pages in reporter’s transcript of trial proceeding. 


4Rosenstein had to stoop down to open and empty the safe. The gunman 
stood near him. (Tr. 120) 


5The man was holding the gun in his left hand at this time. He sed the 
barrel of the gun to push the selected items off the desk into the bag, described 
as ‘‘a large brown heavy craft paper sack.” (Tr. 121) 


While Rosenstein was at the cash register, an unknown male 
customer entered the store. The robber said something to him that 
was not heard by Mr. Rosenstein. The robber hit the customer in 
the face. knocking him to the floor. (Tr. 127) When the robber 
and Rosenstein were upstairs on the balcony, a woman customer 
came in.) The robber hollered down to her “I will be down in a 
minute.” (Tr. 128) In all, about 15 minutes passed from the time 
Rosenstein first saw the robber until he left the store.® Rosen- 
stein was asked to describe the robber. He said: 

“He was about 5 foot, eleven tall, weighed about 
150 pounds. Light skinned. Clean shaven. Had a 
sweater with a design down the center of it and was 
wearing dark sunglasses with a sort of flattened out 
rain hat that had a brim all the way around it.” (Tr. 
129-130) 


Almost immediately after the robber left, Rosenstein called for the 
police and an ambulance. (Tr. 152) Within five to ten minutes po- 


lice officers responded to the scene.” Rosenstein talked to the 
police and gave them a description of the robber. Rosenstein testi- 
fied that at the time he thought that he would be able to identify 
the person in the future if he saw him again. (Tr. 130) 


Rosenstein did not see in which direction the robber went upon leaving the 
store. (Tr. 153) Rosenstein estimated that the robber left the store at about 
10:40 AM. (Tr. 154) 


7Mr. Brown, who had received a bullet wound in the back, was taken from 
the store by ambulance to the Washington Hospital Center and later was trans- 
ferred to Georgetown University Hospital on November 2, 1964. On Novem- 
ber 4, 1964, he died at the hospital from effects of the bullet wound. (Tr. 
264-8: 728-733) An F.B.. expert testified, on the basis of examining a slug 
that was removed from Mr. Brown’s clothing at the hospital (Tr. 680-683), that 
a .45 caliber revolver was used. (Tr. 686-689) 


On November 17, 1964, Mr. Rosenstein attended a lineup held 
at police headquarters.® (Tr. 131) Rosenstein viewed the lineup.” 
He did not make an identification of any person in the lineup at that 
time. He thereafter went home. He said when he reached home he 
thought seriously of someone he saw in the lineup, trying to weigh 
it out as to whether he was sure that one of them was the man. (Tr. 
131) He reached a decision about the matter and called a’ lieuten- 
ant in the Homicide Squad. He said that he saw the man in Court 
who robbed the store and identified the appellant, Clifton Gregory, 
as the man. Rosenstein said that at the time of the lineup the ap- 
pellant was wearing a little goatee which he did not have at the time 
of the holdup and he wasn’t wearing the sweater he wore then; that 
there was nothing else different. (Tr. 133) At the time of the trial 
the appellant was wearing a goatee and the prosecutor asked Mr. 
Rosenstein what was the difference between the goatee he was wear- 
ing in the lineup and the one he was wearing during the trial. He 
said that the goatee at the lineup was just barely starting to | ge 
(Tr. 135) 


On cross examination of Rosenstein, counsel for the appellant 
developed several facts: The robber was a stranger to Mr. Rosen- 
stein; he had never seen him before in his life. (Tr. 182) The brim 
of the hat that the robber was wearing was narrow and folded down 


8 The lineup was held at about 3:00 P.M. on the day the appellant was arrested. 
There were five persons in it, including the appellant. A picture of the lineup 
(received in evidence as Government exhibit No. 4.) (Tr. 228) was shown to 
Mr. Rosenstein at the trial and he acknowledged that of the men in the lineup 
only the appellant met most of the robber’s description, i.e., was approximately 
6 feet tall, about 150 pounds, and light skinned. (Tr. 187) At least ‘three of 
the other men in the lineup were policemen. (Tr. 666) 


91t was brought to Mr. Rosenstein’s attention that in an earlier trial before 
Judge McGarraghy that he said that he had looked at the lineup for possibly a 
half hour. (Tr. 188-189) 


all around. (Tr. 163) Rosenstein thus was not able to see the 
robber’s hair. He could only see very little of his forehead. The 
robber had on sunglasses with very dark lens, that fitted around the 
side of his face. Mr. Rosenstein could not see the robber’s eyes. 
The portion of the face that Rosenstein could see was below the 
eyeglasses. He could see just a little of the man’s sideburns and the 
side of his face. The man was clean shaved./? His skin was fairly 
smooth. | (Tr. 167-168) Rosenstein noticed nothing in particular 
about the robber’s chin. (Tr. 170) He said that he noticed that the 
man’s lips were thin. He said he did not notice the man’s teeth. 
(Tr. 170) Not even when the man was talking to him and he was 
looking at him face on. (Tr. 170) Mr. Rosenstein testified that he 
did not tell the police about any distinctive facial characteristics of 
the robber. The robber was wearing one glove, on the left hand. 
The right one, in which he held the gun, was ungloved. (Tr. 177) 
Mr. Rosenstein said that he did not notice any scars on the back of 
the robber’s right hand. 


On redirect examination, government counsel asked Rosenstein 
as to any unusual characteristics of the robber’s face that he noticed. 
Rosenstein answered that he noticed “particularly his nose.” (Tr. 
226) He noticed “the odd shape of it.” He said, “it sort of comes 
down in'a point and the nostrils sort of swing out.” However, it 
was brought out on re-cross examination that when Mr. Rosenstein 
talked to the police officers in the store that in giving them a de- 
scription of the robber he did not mention any such characteristic. 
(Tr. 237-238) Nor did Mr. Rosenstein mention any unusual, strange, 
or peculiar characteristic of the bandit’s nose in either of two written 
statements that he made to the police on October 29, 1964 and on 
November 22, 1964. (Tr. 244-246) 


10+4e was not wearing a goatee, mustache or beard. (Tr. 170) 


DONALD ROTHBAUM was employed by Capital City Liquor 
Company as a salesman on October 29, 1964. He went to! Brown’s 
Liquor Store at about 10:10 A.M.. Mr. Rosenstein and Mr. Brown 
were behind the counter. Mr. Rosenstein went into the storage area 
to check some stock. He began talking to Mr. Brown. A voice from 
behind him said, “this is a hold up. Get down on the floor.” Mr. 
Rothbaum turned and looked over his shoulder, saw a gun and also 
got a very quick glimpse of the side of a man’s face. (Tr. 254-255) 
Rothbaum got down on his hands and knees. As he was doing so a 
shot was fired. He got behind the counter and crawled to one end 
and laid there. While there, he could hear movements and talking. 
He also heard and saw a woman come in. After a while, he learned 
that the man had left and he got up. He did not get any look at 
how the person was dressed or how he appeared. (Tr. 260) And 
in the fast glimpse of the side of the man’s face that he got when he 
looked over his shoulder, he noticed that the man was a clean shaved 
person. (Tr. 261) 


CHARLES MARTIN was employed by the Washington Cigar 
and Tobacco Company as a salesman in October 1964. At about 
10:30 A.M. on the day of the robbery he was driving south on New 
Jersey Avenue going to Brown’s Liquor Store. At the intersection 
of P Street he had to stop for a traffic light. He noticed a man 


running from the sidewalk in front of Brown’s store./? The man 


tan across the front of his car. (Tr. 270) He ran diagonally across 
the street to the east side of New Jersey Avenue. (Tr. 281-283) He 

came within 12 to 14 feet of the car. (Tr. 282-3) Mr. Martin 
watched the man through the rear view mirror in his automobile. He 


11 When Martin first saw the man he was on the sidewalk near the curb, about 
to enter the Street. Martin did not know where the man had come from. (Tr. 
281) | 


saw the man running north on New Jersey Avenue and onto a Tex- 
aco Service Station located a block and a half from the store. (Tr. 
271) He lost track of the man going in the gas station. The man 
was carrying a brown paper sack in one hand and a maroon cap in 
the other one. Mr. Martin got a glimpse of the side of the man’s 
face. (Tr. 271) The man had on a dark tan jacket about waist 
length. (Tr. 284) He had on dirty khaki pants and work shoes. 
(Tr. 284) He was hatless. This man was between 25 and 27 years. 
(Tr. 290) He was tall and thin, about 5 feet 11 inches, weighed 
about 160 to 165 pounds. The man was medium in build. (Tr. 
293) He had bushy hair on top, but it wasn’t long. (Tr. 284) The 
man appeared to be dark skinned. 


GLENN C. CADDELL was employed as a plumber in October 
1964. On October 29, 1964, he was working in the area of Brown’s 
Liquor Store. During the morning he went to the store for a soft 
drink. This was about 10:30 A.M.. When he went in there wasn’t 
anyone at the counter. There was, however, a lady in the store. 
(Tr. 298) As he was walking in he met a man coming from the back 
going toward the front door with what looked like a bag or sack in 
his hand. When he walked up to the counter, Mr. Caddell then saw 
Mr. Rosenstein behind the counter. (Tr. 299) Somebody said, “‘This 
is a hold up.” The person said, “I am not kidding.” A man hit 
him in the jaw with a gun. This man was standing behind Mr. 
Caddell. (Tr. 300) 


He said the man was about 25 years old, light skin and that 
he had on a slip over sweater with some kind of zig-zag design on 
the front. (Tr. 297) 


The gunman then told Mr. Rosenstein to put all the money out 
of the cash register on the counter. (Tr. 301). This was done. The 
man put the money in a paper bag; made everyone lie down; and 
then left.' It took about three or four minutes for the gunman to 


take the money from the counter and put it in the bag. Caddell said 
he was looking at the man during this time. He said he saw the man 
in the courtroom and he identified him as the appellant, Clifton 
Gregory. (Tr. 302) 


On cross examination, Caddell was asked more details of the 
robber’s description. He said that the man weighed about 145 pounds 
and was about five, eleven to six feet tall. The man had a smooth 
face; he had sunglasses on; the man had a narrow nose. He had nar- 
row lips, not like a colored person’s lips. (Tr. 316-7) The man’s lips 
were thin. (Tr. 318) His nose was thin. (Tr. 318) Caddell admit- 
ted that as he looked at the appellant in court his nose was not thin. 
(Tr. 318) Caddell said that the appellant’s lips were medium./? Cad- 
dell said that he looked into the robber’s face when he spoke, but 
he did not notice his upper teeth. (Tr. 322) 


On redirect examination, the prosecutor asked Mr. Caddell if 


he saw the appellant Mr. Gregory again some weeks after being in 
Brown’s Liquor store. (Tr. 335) The witness responded that he had. 
(Tr. 335) At that point, counsel for the appellant objected to testi- 
mony of the witness’ subsequent out of Court identification of the 
appellant. Government counsel insisted that he would like to show 
that the witness Caddell had seen the appellant at police headquar- 
ters on the day he was arrested and had identified him there. 


721t was further brought out on cross examination that Mr. Caddell gave two 
written statements to the police, one was made on October 29, 1964 and the 
other was given on November 4, 1964. In the latter one, he said that the robber 
was around 25 years old. Five foot, ten inches tall. He was medium build with 
good-sized shoulders and he was a light skinned person. His nose and lips were 
very thin, not like a Negro. (Tr. 327-329) 
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The court heard counsel at length out of the presence of the 
jury’? At the conclusion of which the court mled that it would 
permit the government to question the witness about seeing the 
appellant. (Tr. 361) 


Caddell then testified that about three weeks after the robbery 
he saw the gunman at police headquarters. (Tr. 362) He first saw 
him in the hall. Caddell was walking with an officer and he saw “the 
man witha goatee” with a detective.’* Caddell went into the detect- 
ive’s room/> where he said there were five men lined up against the 
wall. He said that he had reached headquarters that day too late for 
the regular lineup;/° and that a special lineup was held for him. (Tr. 
366, 383) Upon looking at this lineup he recognized one of the men, 
the appellant. He was wearing a goatee. The appellant had on sun- 
glasses and a hat. The appellant’s goatee was very thin. Caddell also 
testified that he heard the appellant speak then. He said he recog- 
nized his voice as that of the man in the liquor store. (Tr. 371-372) 


On recross examination it was shown that Caddell’s testimony 
at this trial about seeing the appellant in a lineup was directly con- 
tradictory to that given in the first trial. (Tr. 385, 386, 393) He 
testified in the first trial that the appellant was shown alone to 


13Qne of the grounds for the appellant’s objection was that the circumstances 
of Caddell’s out of the court identification, as shown by his testimony at the 
first trial, were most unfair to the appellant. Caddell first saw the appellant in 
the company of a policeman walking in the hall and a policeman with him 
called his attention to the appellant. The appellant was taken to a room and 
shown alone to Caddell. (Tr. 355-356) 


44The officer with Caddell asked Caddell about Gregory: “was that him.” 
(Tr. 392) 


15 Apparently, meaning the Robbery Squad Office. 


16The one that Rosenstein viewed. See footnote # 8, supra. 
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him./”7 When confronted with this earlier testimony, he said it was 
not right. (Tr. 385) Somebody made a mistake. (Tr. 385)/8 


DONALD R. NICHOLS, Metropolitan Police Private assigned 
to the Identification Bureau testified that on October 29, 1964, he 
responded to Brown’s Liquor Store. He took photographs of the 
inside of the store and dusted some cigar boxes and the cash Tregis- 
ter for fingerprints. He attempted to get latent prints for examina- 
tion and comparison. He obtained more prints but ee were not 
of value. (Tr. 298-9) 


GEORGE JOSEPH MATTHEWS, was working at the Savar Tex- 
aco Service Station in October 1964. The station was located at New 
Jersey Avenue and P Street, Northwest. On October 29, 1964, at 
about 10:30 a.m. while Matthews was at work, a friend of his called 
“Al Capone” came by to talk to him. After a while he left. About 
15 or 20 minutes later a person he had “been knowing for a long 
time” went past the station. He was running past the doorway. He 
was carrying a brownish bag. He identified the appellant Clifton 
Gregory as the man he saw that moming. (Tr. 425-434) | 


Matthews said that when he saw the appellant, he was talking 
to a boy. The prosecutor asked Matthews the name of the boy that 
was with him at the time. His answer was: “I think his name is Cleve- 
land Bryant.” (Tr. 434) 


17Transcript of June 22, 1965, pp. 176-181. He also said then that he went 
to headquarters three times and “did not see no lineup” on any of these occa- 
sions. (Transcript of June 22, 1965, pp. 173-174) 


18 A ppellant’s counsel made much to the Court of the fact that in the first 
trial Caddell’s clear and unmistaken testimony was that he saw no lineup that 
day. (Tr. 355, 395 ) Counsel told the Court that the appellant claimed that there 
was no such second lineup for Caddell and would so testify. The prosecutor 
promised to look into the matter and produce witnesses to this lineup. (Tr. 
396) Later in the case only Detective Hilton so testified. (Tr. S20) 
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On cross examination the witness said “‘it had been years” before 
October 29, 1964, that he had seen Gregory. (Tr. 460) Twice, Mat- 
thews was asked: when he saw the man mnning, did he know then 
it was the appellant. He said, “I think so” (Tr. 461); and, “I don’t 
know.” (Tr. 462) Matthews went to the police headquarters on the 
day of the offenses and was interviewed. At that time he wasn’t 
sure who the person was he saw running that day. (Tr. 463) He 
did not tell the police that he knew who the man was; and he didn’t 
tell them that he may have known who the man was, but that he 
wasn’t sure. (Tr. 463) The witness gave a written statement to the 
police on November 5, 1964. He was cross examined from it. In it 
he said that at about 7:00 a.m. on October 29, 1964, he saw a Negro 
male, about 18 to 19 years old, 140 pounds, 5 feet, 10 inches tall 
standing on the corner; at about 10 a.m. he saw a man known to 
him as Al Capone (Thomas Leroy Hall) come across the street from 
the liquor store walking fast; one or two minutes later the man he 
had seen earlier ran past the station; he was carrying a brown paper 
bag. (Tr. 498-500) The witness denied saying everything in the state- 
ment. (Tr. 500) 


The witness was also cross examined about testimony that he 
gave in the first trial as a witness for the defense, that was different 
from his testimony in this trial. In the first trial he had testified 
that he did not see the appellant on October 29, 1964, and that the 
person who ran through the station carrying the brown bag was some 
one called “White Boy.” (Tr. 506, 508) 


On redirect examination, government counsel. asked the witness 
Matthews about an Officer Harris and whether he ever talked to Har- 
ris about the case. (Tr. 511) He was permitted to testify (over 
appellant’s objection) that Officer Harris showed him some photo- 
graphs, among which was that of the appellant’s, and that he recog- 
nized the picture. (Tr. 514) 
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At a bench conference the prosecutor asked the court to per- 
mit the witness Matthews to explain (by testifying) why he said at 
the first trial that it was not the appellant he saw. (Tr. 517) The 
prosecutor wanted Matthews to be allowed to state why he made 
the inconsistent statement. (Tr. 518) The prosecutor said that the 
appellant was not involved in Matthews decision to lie at the first 
trial, but that Matthews was approached by persons in the courthouse 
hall before going on the stand and that as a result of conversations 
with them he testified as he did. (Tr. 518-520) The Court agreed 
to initially take this testimony of Matthews out of the presence of 
the jury before ruling on its admission. 


At a hearing out of the presence of the jury, Matthews testified 
about what happened at the first trial that he said caused him to 
commit perjury then./? (Tr. 521-523) After arguments of counsel 
about the admissibility of this testimony of Matthews as why he said 
he committed perjury (Tr. 546-554), the court ruled that Matthews 
could so testify. (Tr. 556) The redirect examination oo 2 Matthews 
resumed. (Tr. 564) 


The prosecutor asked Matthews about the testimony that he 
gave in this case in June 1965. He read some of this testimony to 
Matthews from the transcript of the earlier trial.2? In the earlier 
trial Matthews testified that on the moming of October 29, 1964, 
he saw a person known to him as “White Boy” running from the 
direction of Brown’s Liquor Store. White Boy ran through the serv- 
ice station carrying a brown paper bag at the time. (Tr. 566-8) Mat- 
thews said that this testimony was not true. (Tr. 568) Matthews 
was asked to tell why he gave false testimony at the first trial. (Tr. 


19 Matthews later gave essentially the same testimony to the j jury land it will 
be set forth, infra. 


From page 347; Vol. 3 of the transcript of the first trial. 


14 


568) The witness replied that in the earlier trial when the case first 
started the prosecutor asked all the government witnesses to stand. 
Matthews said he stood up and looked around the courtroom and 
saw some of his friends and some of Gregory’s friends. In continu- 
ing his answer, his remarks were ambiguous. He said something to 
the effect that because of these people he was afraid, he knew it 
wasn’t necessary for him to testify.7/ 


In further answer, he said that he was scared and he was afraid 
that if he’ did testify against Gregory that something might happen 
to him and his family or something, and then again he had to live 
with these people. (Tr. 569) He said that later during a recess of 
the trial he was standing in the hall and a friend of his named Mark 
Jackson came up and asked him what he was doing here. He told 
Jackson that he was a witness against Clifton Gregory. (Tr. 571) 
Jackson told him that he might be wrong in identification. He said 
to let it drop just like that. (Tr. 573) He moved from the hall a 
little ways and Gregory’s brother asked him was he sure that his 
brother was the one. (Tr. 574) Gregory’s brother said to Matthews 
that Matthews couldn’t be sure because his brother was somewhere 
else at the time. Matthews said that Gregory’s brother kept on talk- 
ing. Matthews didn’t say anything; but he said he wasn’t going back 
in the courtroom to testify against Gregory. (Tr. 574) 


On further cross examination of the witness he remembered 
that he gave testimony twice in the earlier trial during June 1963. 
He said he committed perjury both days. He decided to lie when 
he saw the people in the courtroom. He said that nobody had threat- 
ened him. (Tr. 582) 


21 His exact statement was “The Witness: And I know that if I was going to 
testify against Gregory and all the people that I seen in the courtroom at the 
time, I know that it wasn’t necessary for me to testify against him because I 
was scared.” (Tr. 569) 
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LOUIS R. HARRIS, a detective who was assigned to the Second 
Precinct in October 1964 next testified. He said that he was involved 
in the investigation of the hold-up at Brown’s Liquor Store. The 
day after the robbery he talked to George Matthews at the Texaco 
Service Station in the 1500 Block of New Jersey Avenue, Northwest. 
He saw Mr. Matthews at a later time and showed him some photo- 
graphs. At this point counsel for the appellant objected. | (Tr. 620) 
Counsel had a discussion with the court out of the presence of the 
jury. The appellant’s counsel asked the government to make a prof- 
fer as to what Harris was to testify about. Government counsel said 
that Harris had showed Matthews some pictures, among which was 
the appellant, and that Matthews picked out the appellant’s picture. 
Counsel for the appellant objected to this proposed testimony. The 
officer was permitted to testify and did testify that on November 
19, 1964, he took a selection of photographs to Matthews for him 
to review. (Tr. 640) There were about 15 pictures shown to Mat- 
thews by the Officer. He looked through the DEON, he pulled 
aside Clifton Gregory’s picture. (Tr. 641) 


GLENN A. HILTON, Detective Sergeant assigned to os Robbery 
Squad of the Metropolitan Police, testified that he was in the Robbery 
Squad Office on November 17, 1964. (Tr. 657) He said that a Mr. 
Glenn Caddell came to the office to view a lineup of some suspects 
in a robbery complaint. He said that a lineup was held in the office 
of the Robbery Squad while Mr. Caddell was there. He said there 
were five persons in the lineup, including three policemen and the 
appellant Clifton Gregory. He said this lineup was held for Mr. Cad- 
dell at 9:00 or 8:45 in the morning. (Tr. 659) | 


On cross examination Sgt. Hilton said that the first occasion he 
had to recall this lineup, which he testified about on direct examina- 
tion, was on the day before he testified; and this was some 28 months 
later. (Tr. 659-660) He had not on any instance or occasion to 
remember or discuss it with anyone from the time it happened until 
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the day before. (Tr. 660) No picture was made of this lineup (Tr. 
664), though there is a practice to take such photographs. Sergeant 
Hilton said that he remembered that an Officer Chapman was in the 
lineup. He was shown the photograph of the lineup?” held for Mr. 
Rosenstein that day. He saw Chapman on that picture.” The wit- 
ness had been shown the photograph by the prosecutor before tak- 
ing the stand. (Tr. 668) It was pointed out that this lineup that 

he remembered so vividly as having occurred in the early moming 
couldn’t have taken place then because Gregory wasn’t arrested until 
afternoon that day. (Tr. 668) 


After Sgt. Hilton finished his testimony he was excused and the 
prosecutor called to the Marshal, “Mr. Bryant, please.” 


He then asked him to come to the bench. At the bench the 
prosecutor told the Court that “this witness” was mentioned on the 
day before by George Matthews as the man in the Texaco Station 
with him. He told the Court that Bryant was not known to him 
prior to that time. He also advised the Court that he had found no 
notation of the man’s name in the file of Mr. Weitzel’s (the prosecu- 
tor who handled the first trial of this case). The prosecutor further 
told the Court that Bryant’s name, therefore, did not appear on the 
Capital list but that he wanted the Court to permit him to testify 
as he was a “newly discovered witness.” (Tr. 669-670) 


Counsel for the appellant objected to having the witness’ name 
announced and having him brought into the courtroom before tak- 
ing the matter up with the Court. Moreover, counsel objected to 
Bryant being permitted to testify because his name was not on the 


2 Government’s exhibit No. 4. See footnote 8, supra. 


2 He also recognized two other policemen in the photograph; George Brown 
and Edgar Day. (Tr. 666) 
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Capital List. (Tr. 670) There was much discussion back and forth 
between counsel and the Court. (Tr. 670-680) The Court se not 
rule on the matter at that time. 


Out of the presence of the jury, the prosecutor advised the 
Court that he would like to introduce testimony in the case as to 
what happened at the time of the appellant’s arrest on November 
17, 1967. It was the government’s contention that the facts con- 
cerning the arrest showed resistance to arrest indicating guilty knowl- 
edge. Counsel for the appellant objected to the admission of testi- 
mony concerning the appellant’s arrest because the arrest was. accomp- 
lished in violation of the provision of Title 28, U-S.C. Section 3109. 
Based on the discussion with counsel the Court concluded that there 
was a dispute as to the facts of entry and that a hearing out of the 
presence of the jury should be held so that the Court could pass on 
the legality of the entry of the officers. 


Detective Sgt. Charles C. Samen, (Tr. 736-753) Detective Lewis 
R. Harris, (Tr. 755-759) Captain Clark William Hamm, (Tr. ee] 
and the appellant (Tr. 769-786) all testified in this hearing.” 


After the hearing the Court ruled that the entry and arrest were 
lawful (Tr. 787) and permitted testimony regarding same to be pre- 
sented to the jury. 


CHARLES SAMEN, Detective Sergeant, testified that he partici- 
pated in the arrest of the appellant on November 17, 1964. He said 
that at about one o’clock in the afternoon he, along with a group 
of other officers went to premises 2012 Maryland Avenue, ‘North- 


24samen and Harris testified later to the jury about the entry and the arrest. 
The testimony adduced in the hearing outside the jury will not be stated herein. 
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east, Apartment 5 to arrest the appellant. He said that they 
knocked on the door of the apartment and a woman came to the 
door and opened it as far as the night-latch would permit. She asked 
the officers what did they want. Samen said that they replied that 
they were police officers and would like to talk to Clifton Gregory. 
She told him that he did not live there and shut the door. They 
knocked again. She wanted to know what they wanted. Samen said 
he told her they were police officers with a warrant for the arrest 
of Clifton Gregory for assaulting a policeman in Frank’s Restaurant. 
The lady was alleged to have said I told you he didn’t live here. The 
officer said that at this time from behind the door they heard a man’s 
voice. Samen told one of the officers to go to the manager’s office 
to get a pass key. He returned in about three or four minutes with 
a key that he put in the lock. The officer opened the door as far 
as the night latch. A male voice spoke from behind the door say- 
ing, “If you want to be a dead hero, you come on through the door.” 
Samen said he spoke saying that he didn’t want anybody to get hurt. 
The male voice from behind the door said he didn’t give a damn who 
they were. When one of the officers said that they wanted to talk 
to him about what had happened at Frank’s Restaurant, he said, 
“Why, is that all.” The door was shut and about a minute later Greg- 
ory opened the door and stepped out into the hall. (Tr. 813-817) 


Later the officer went into the apartment and searched it. The 
prosecutor asked the officer if he knew whether any weapons were 


| 


25The officers were armed with an arrest warrant for the appellant for an 
alleged assault upon a police officer named Andrew A. Johnson on September 
23, 1964 in Frank’s Restaurant. This was the ostensible reason for the arrest 
of the appellant on November 17, 1964 by a squad of officers commanded by 
Lt. Clark William Hamm of the Homicide Squad. Hamm in his testimony out 
of the présence of the jury admitted the officers went there partly in connec- 
tion with the investigation of the homicide of Louis Brown. (Tr. 763-764) 
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recovered. Counsel for the appellant objected. The Court overnuled 
the objection and permitted Detective Samen to testify that a .38 
caliber revolver was recovered from the apartment. (Tr. 817- 820) 


DETECTIVE LEWIS R. HARRIS testified that he was with the 
group of officers that arrested Gregory at his apartment on Novem- 
ber 17, 1964. His testimony about what happened at the door! before 
Mr. Gregory came out was practically the same as that of Sgt. Samen. 
Over counsel’s objection Detective Harris also testified that a 38 
caliber pistol was recovered from the apartment by the officers. (Tr. 
824-826) 


The Court came back to the question of whether to permit 
Cleveland Bryant to testify as a witness for the government since his 
name was not on the Capital List as required by Title 18, U. S.C. 
Section 3432. The Court decided to have a hearing to afford the 
government an opportunity to show why Bryant’s name was'not on 
the Capital List. Accordingly, the government presented witnesses 
to testify about their dealings with Matthews. 


PATRICK L. BURKE was first called in this hearing. He testi- 
fied that on November 5, 1964, he took a written statement from 
George Matthews in the Homicide Squad. (Tr. 857-858) He said 
that Matthews talked to him about being in the Texaco Service on 
October 29, 1964. Matthews was interviewed to learn what he knew 
about the case. (Tr. 860) The only name Matthews gave was “Al 
Capone”, who turned out to be one Thomas Leroy Hall. He testi- 
fied he had never heard the name of Cleveland Bryant before the day 
of the hearing. (Tr. 863) 


DETECTIVE LEWIS R. HARRIS testified in this hearing that 
he first spoke with George Matthews on October 30th and over the 
next few weeks about five or six more times. (Tr. 864) In these 
conversations, Matthews never mentioned the name of Cleveland Bry- 
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ant. When he spoke to Harris on the 30th he did not tell him that 
someone else was in the Texaco Service Station with him when he 
allegedly saw Clifton Gregory running through. (Tr. 865) About a 
week or so later he said there was a young boy with him but he never 
told Harris his name. (Tr. 865) Harris said that one day in the last 
trial during the year 1967, Matthews mentioned the name “Huck” 
while in the prosecutor’s office. (Tr. 865) Harris said that while 
the present trial was in progress, Matthews mentioned the name Cleve- 
land Bryant while in the prosecutor’s office. (Tr. 866) The prosecutor 
was present at the time. Matthews said he did not know the boy but 
he knew his telephone number and address. He reached Bryant’s 
mother on the telephone and from her got information where he was 
working. This was Thursday March 16, 1967, during the trial. (Tr. 
866) On cross examination Harris said that it was upon the third 

or fourth interview of Matthews that he learned that there was some 
person with him at the station when he saw the suspect running by. 
(Tr. 867-868) This was around the seventh or eighth of November 
1964. Harris said that when he went to interview Matthews on the 
thirtieth of October, the day following the crimes, he did not talk 
to Matthews very long because his employer was a Muslim who dis- 
liked policemen. (Tr. 869) He did talk to Matthews on other occa- 
sions away from the station. About the seventh of November, Har- 
ris learned there was some other person with him at the station, a 
young boy. Harris said that he did not ask Matthews who he was. 
(Tr. 869): He said he neglected to do so. Matthews said he was a 
school boy and Harris never asked Matthews for his name. (Tr. 870) 
Harris admitted that he never made any notation about this conver- 
sation with Matthews. (Tr. 869) Detective Harris never reported to 
the Homicide Squad that there was another possible witness. Detec- 
tive Harris said he never told any of the other officers working with 
him on the case about this possible witness. He never told Mr. Weit- 
zel, the former prosecutor at the first trial, either. He said at the 


21 | 


time of the trial in January, 1967, that Mr. Owens, the prosecutor, 
was concerned about learning the identity of the boy with Matthews. 
(Tr. 871) 


Harris knew that in this trial Matthews was going to testify for 
the government. There were conferences with Mr. Matthews involving 
the present prosecutor in preparation of the trial in January. (Tr. 
871-A) Harris said it was then he heard the name “Huck.” Mr. 
Owens asked the identity of the person who was with him in the 
station. (Tr. 871-A) Harris said he knew then (January 1967), Mr. 
Owens was interested in learning the identity of the person who was 
with Matthews. Harris did nothing to ascertain the identity of this 
person. In fact, Mr. Owens never asked him to. (Tr. 873) ‘Harris 
admitted that when Mr. Matthews was asked to locate the witness 
during the present trial he went to the telephone and reached Bry- 
ant’s mother. Matthews had no problem at that time. Matthews 
knew the address of the place that he called. He obtained the phone 
number through information. (Tr. 874) Harris also admitted that 
since January 10, the day of the last trial he had seen Matthews three 
times. (Tr. 877) This was always in connection with this case. Har- 
ris never asked Matthews on these occasions about locating this wit- 
ness. (Tr. 877) 


Harris saw Matthews twice in January, prior to the second trial 
and on the day that he testified in this third case. (Tr. 878) 


ROBERT P. JONES, detective on the robbery squad said he 
talked to George Matthews on the day of the robbery. (Tr. 880) He 
talked to Matthews somewhere in the neighborhood of the liquor 
store. He could not recall the conversation with Matthews |but did 
remember the name Al Capone. He had no recollection that Mat- 
thews mentioned the name Cleveland Bryant. He had no vivid recol- 
lection of this interview with Matthews. His memory about it was 


very vague. (Tr. 884) 
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After Detective Jones, the government had no other witnesses 
to offer on this matter. Matthews himself did not testify during this 
hearing. Counsel for the government had filed a memorandum 
containing certain representations he asked the Court to rely on it. 
Counsel for the appellant renewed his objection to the testimony of 
Cleveland Bryant. It was overruled by the Court. 


CLEVELAND BRYANT was called as a witness. He testified 
that he lived at 232 Oakdale Place, Northwest with his mother, father and 
siblings; he was 19 years old as of January 1, 1967. (Tr. 921) In 
1964, he was attending Dunbar High School; he was in the tenth 
grade. On Thursday, the week before, he learned for the first time 
that he was going to be called as a witness in this case. He was 
informed of this by two officers who came to his job at Children’s 
Hospital and told him that he had to come to Court right away. (Tr. 
922) When he came to the Court he saw the prosecutor, Mr. Owens, 
for the fitst time. He said that one day during the month of Octo- 
ber 1964, he went to the Texaco Service Station located at New Jer- 
sey Avenue and Fourth Street. George Matthews was working at the 
service station on that day. Bryant said that he went to the station 
with three friends: James Briggs, Charles Martin, and William Rivers; 
that they were all Dunbar High classmates. (Tr. 925) They went to 
the station in Bryant’s 1952 Dodge automobile. After arriving at 
the station his three friends went to a carryout shop on New Jersey 
Avenue. ‘Bryant stayed at the station with Matthews who was put- 
ting gas in his car. Bryant said that he was standing by his car in 
the station and he heard the tires of a car and that he looked around 
and saw a man running across the street who ran on through the 


The Court had previously said that it felt that before ruling whether Bryant 
should testify Matthews should be available to testify about his conversation 
with the prosecutor concerning Bryant. (Tr. 708) 
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service station. He said the appellant Clifton Gregory was the man 
he saw that day. (Tr. 927-8) 


The man came through the service station and ran North on 
Fourth Street, Northwest. The witness said he looked into the man’s 
face as he ran through the station. (Tr. 931) He said, however, that 
he could not see whether the man had a goatee or not on the day 
he ran through the station. He also said that he had never seen the 
appellant before that day. (Tr. 932) 


Bryant said that when he came to the courthouse on’ the previ- 
ous Thursday, he met Detective Harris. (Tr. 932) The detective 
stopped him in the hall and showed him some pictures and asked 
him did he remember in 1964 being in the station and did he see 
anyone running through there. The witness said he told Harris he 
thought he could remember who it was. He looked through the pic- 
tures that Harris had and selected one of them as a picture of the 
man. (Tr. 933) This testimony was given over the objection of 
counsel for the appellant. (Tr. 933) 


On cross examination, Bryant said that he didn’t notice whether 
the man he saw that day had a beard or not. (Tr. 934) He could 
not remember how this man was dressed; he didn’t know whether 
he had on an overcoat or jacket; he didn’t remember whether he was 
wearing a hat; had on gloves. (Tr. 935-936) Bryant could not say 
how tall the man was’” or did not know how much he weighed; he 
could not remember whether he had on sunglasses or was 'wearing 
a mustache. (Tr. 953) He said he had known George Matthews for 
about 12 or 13 years and had met him on Oakdale Place where he 
now lives. Matthews usually called him by his nickname, “Junior”. 
(Tr. 955) Matthews had always known Bryant’s telephone number. 


' 
27, ater on redirect, he said the man was about 6 feet tall. (Tr.'961) 
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Matthews was living across the street when Bryant’s family moved 
in the block. Over the years they were good friends. On the Thurs- 
day when Bryant first came to Court Matthews was at Bryant’s house 
when he went there that evening. (Tr. 938) The witness said that 
Matthews had been at his home on other occasions very recently. 
(Tr. 938) 


Bryant said that on the day he and his friends were in the sta- 
tion they didn’t go to school. (Tr. 941)8 


On redirect examination Bryant testified that when the man 
(whom he said was the appellant) ran through the station he touched 
the right side of Bryant’s automobile near the right headlight. (Tr. 
960) Bryant walked around and noticed a smudge on his car. After 
examining the car he and his three school friends walked over to 
Brown’s Liquor Store. They had heard sirens, either before or after 
seeing the man. (Tr. 960) At the liquor store they just stood around 
and watched the police officers. They had heard that there had been 
a shooting there. After they left the store the four of them went 
to Bryant’s car. Before they pulled off a person known to Bryant 
walked up the street. At that point the Assistant U.S. Attorney had 
the Deputy Marshal bring a man from the cell block into the court- 
room and stand him in front of the witness box. (Tr. 963) Bryant 
said he recognized the man as “Al Capone”. (Tr. 964) Bryant said 
that he saw this person (Al Capone) walking South on Fourth Street 


23} ater in the case one Harriet C.W. Fitchett, the registrar of the Dunbar High 
School, the keeper of the school’s attendance records, testified for the govern- 
ment. (Tr. 985-992) She said that Cleveland Bryant’s attendance record kept 
by his horheroom teacher showed that he was absent from school on October 
29, 1964. (Tr. 988) It was further shown that he was absent on the day be- 
fore and half of the day before that. In fact, during that term and up to that 
time he had been present 19 days and absent 15 days. (Tr. 991) 
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toward Brown’s Liquor Store that day. (Tr. 993) The prosecutor 
identified the man called “Al Capone” as Thomas Leroy Hall. (Tr. 
964) 


LEWIS R. HARRIS, the detective, was recalled as the next wit- 
ness for the government. He said that he saw Cleveland Bryant the 
week before on Thursday in the courthouse. He showed him 15 
photographs and he selected the photograph of Clifton Gregory. (Tr. 
975) Counsel for the appellant had previously objected to this testi- 
mony. (Tr. 973) | 


CLEVELAND BRYANT was recalled for further redirect exami- 
nation (Tr. 992) and further recross examination. (Tr. 995-1014) 
The government then rested its case. The appellant moved the Court 
to grant him judgment of acquittal on all counts. (Tr. 1016) The 
Court denied the motion. (Tr. 1016) 


The appellant presented a case in his defense. Primarily, he 
sought to prove that the government witnesses who said that it was 
he whom they saw on the scene where the crimes took place were 
mistaken. 


MARX ROSCOE JACKSON was a friend of the appellant who 
saw him frequently, almost every day, during the months of Octo- 
ber and November 1964. They played pool and went to various clubs 
together. (Tr. 1049) Mr. Gregory had hair on his face, on! his chin, 
during this period. It was not as much hair as on the appellant’s 
face at the time of the trial. Marx Jackson also testified that one 
of the appellant’s upper front teeth was chipped and that the appel- 
lant had a small scar on the back of his right hand. Jackson said 
that he and the appellant were moving an air conditioner from his 
sister’s apartment in June 1964 when the appellant slipped and was 
struck in the mouth, breaking his tooth. (Tr. 1038) Jackson cut 
the appellant on the back of his right hand with a switch blade knife 


in June 1964 while playing, causing the scar. | 
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ROBERT REED GREGORY, the appellant’s brother testified 
that he saw his brother often from October 15 to November 17, 
1964. (Tr. 1065) He said that his brother was wearing a goatee then, 
it was not as thick as it was during the time of the trial. (Tr. 1065) 


LORRAINE SANDRA FELLS, the appellant’s 20 year old sis- 
ter said that she saw her brother twice during the month of October 
1964. She particularly remembers seeing him on the !3th of Octo- 
ber, her birthday. He was wearing hair on his chin at that time. 
According to her he had been wearing this goatee for about four or 
five years and that he always wore it. She saw him again a week or 
two afterwards at his home when she went there to baby sit. He 
was wearing the goatee at that time and she remembers this speci- 
fically. (Tr. 1091-97) 


There was less hair on his face in October 1964 than the appel- 
lant was wearing during the trial. (Tr. 1103) 


VIRGINIA L. GREGORY, the appellant’s mother testified that 
during the months of October and November 1964 she would see 
the appellant “maybe three times a month.” (Tr. 1160) He had 
hair on his chin during this time, that she said was less than was on 
his face at the time of the trial. (Tr. 1177) She said that the appel- 
lant had worn a “beard” since he was between 18 and 20 years old. 
He was then 26. From the time he first began to wear the “beard”, 
she did not recall ever seeing him without it.2? (Tr. 1166) 


GERALD ALBERT FELLS, the husband of the appellant’s sis- 
ter, Lorraine Fells, said that he had known the appellant for nine or 
ten years. He saw the appellant periodically in October and Novem- 


2She also identified several photographs and a drawing of her son, all made 
before October 29, 1964, that showed him with hair on his chin. 


27 


ber 1964. He did remember seeing him on his wife’s birthday, Octo- 
ber 13, 1964. He also saw him a couple of times afterwards. He 
was wearing a goatee on these occasions. The goatee he was wear- 
ing in court was heavier. (Tr. 1193) He said that the appellant had 
been growing hair on his face for years and since it began, he had 
never seen him without it. (Tr. 1194) 


ROBERT F. DUNCAN, a police officer with the Prince George’s 
County Police Department (Seat Pleasant, Maryland) assigned to the 
Identification Bureau brought, pursuant to a subpoena, some photo- 
graphs with him from his bureau. They were file photographs made 
of the appellant on November 10, 1964.7” He was wearing a goatee 
at the time. 


CLIFTON GREGORY, the appellant, testified in his own behalf. 
He testified that on the day of his arrest*/ (at his home 2012 Mary- 
land Avenue, N. E.) he was taken to police headquarters and put in 
a lineup with police officers. He identified a picture (Government 
Exhibit No. 4) as showing the lineup. (Tr. 1209) He said that he 
saw Mr. Caddell that day as he was “coming through the‘hall back 
from the lineup.” (Tr. 1210) The appellant said that Mr. Caddell 
was with a detective at the time. He next saw Mr. Caddell in a 
room. There was no lineup in this room. The appellant said he was 
by himself. His wife was present. (Tr. 1211) He was released from 
custody on bond?” at or about 5:00 P.M. (Tr. 1217) He was not 
then told by the police that he was a suspect in the Brown Liquor 
store holdup-murder. (Tr. 1218) He was charged with these offenses 
on November 20, 1968. At that time he attempted to recall where 


5Made of him at the time of his arrest for petty larceny. (Tr. 1367) 


31Mistakenly referred to as November 16, 1964. (Tr. 1208) 


324e was arrested for assault on a police officer. 
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he was on the date of these offenses. He was not working at the 
time and though he tried, could not then or ever remember what he 
was doing at the time of the crimes. (Tr. 1219) His daily routine 
at the time of the crimes in his words were: “I would get up around 
about 2 and go up to the 7th and T and stay up there until around 
6 o'clock and then I would go to Missouri Avenue.” (Tr. 1220) 


The appellant testified that when he was about 18 or 20 years 
old he began to let the hair grow out on his face. It grew under his 
chin, his cheek and mustache. The hair on his cheek would be shaved 
but the hair on his chin never was. He would have it trimmed up 
by his barber? (Tr. 1224) 


The appellant said that he had never been in Brown’s Liquor 
Store and that he did not go there on October 29, 1964 and rob Mr. 
Rosenstein and shoot Mr. Brown. 


He said that two upper teeth of his were chipped and he showed 
this condition to the jury. (Tr. 1232) He said that he had chipped 
them in the summer of 1964 while moving an air conditioner. Since 
this accident, no repair had been made to his teeth and there had 
never been any covering over them. (Tr. 1233) He also testified 
about a scar across the knuckles of his right hand. He was cut there 
by a friend in 1964. He showed this scar to the jury. (Tr. 1234) 


JUANITA BELLAMY next testified. She lived in the neighbor- 
hood of Brown’s Liquor Store and on the morning of October 29, 
1964, she came to the store to purchase some whiskey. She entered 
as the robbery was in progress. When she walked in she didn’t see 


B Ralph Hatcher, a barber testified that the appellant was his customer from 
March 1964 to the end of October 1964. He served the appellant every 10 to 
14 days. The appellant wore a goatee. The barber trimmed the goatee from 
time to time but it was never off. (Tr. 1276-1277) 
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anyone, though she heard someone (Mr. Brown) moaning. She 
knocked on the counter and someone answered from above. She 
waited, and the plumber (Mr. Caddell) came in the store. Next, the 
gunman and Mr. Rosenstein came downstairs. (Tr. 1284-1286) 


She said the gunman had a round face, a smooth complexion, 
a thin nose, a peaked nose and a thin mouth. He was wearing dark 
glasses and had on a dark hat. He had on a brown V neck sweater 
with a design on the front. He had on glasses. (Tr. 1286-1 287) She 
said the gunman was in her presence for a short period of time, about 
15, 20 minutes (Tr. 1287) She said she would know the/gunman if 
she were to see him again. The appellant stood. She looked at him 
and said that she was certain he was not the man. (Tr. 1288) 


GEORGE MATTHEWS was called for further re-cross examina- 
tion by appellant’s counsel. He said that he had known Cleveland 
Bryant for about 8 or 9 years. He knew Bryant and his family very 
well. They lived across the street from each other on Oakdale Place. 
He said that he did not locate Cleveland Bryant for Mr. Owens, the 
prosecutor, because he didn’t want to get him involved. (Tr. 1351) 


The defense advised the court and jury of several stipuations* 
and rested its case. 


Part of the stipulation dealt with the school attendance records of William 
Rivers, Charles Martin and James Briggs, who Cleveland Bryant said were with 
him on the morning of October 29, 1964. The Records showed that on that 
date Rivers and Martin attended school and that Briggs was absent. (Tr. 1370) 
The government called Martin as a rebuttal witness and he testified that he went 
to school that morning with Rivers, they both checked in and left. He said he 
was with Cleveland Bryant in the service station on the day that Brown’s Liquor 
Store was held up. He said that Briggs and Rivers were with him. (Tr. 1407- 
1408) George Edwards, a music teacher at Dunbar High School testified that 
Rivers was absent from his class on the afternoon of October 29, 1964. (Tr. 
1430) 
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ANDREW A. JOHNSON was called as a rebuttal witness for the 
government. He is a private in the Metropolitan Police Department. 
In September 1964 he was assigned to the 13th Precinct. On Sep- 
tember 23, 1964, he was working the evening shift in uniform. At 
about 7:30 p.m. he went to Frank’s Restaurant on Florida Avenue. 
He saw the appellant there at that time. He took “special note” of 
him. Officer Johnson said that the appellant had no hair on his chin 
then. (Tr. 1378) The appellant was in his presence for about a min- 
ute and a half on this occasion. (Tr. 1382) 


The government offered more rebuttal?> and the defendant pre- 
sented some more testimony.» In time the case was argued by coun- 
sel, after which the court instructed the jury. Before the court did 
so counsel for the appellant submitted a proposed written instruc- 
tion on the issue of identity. The court in its charge did not give 
the appellant’s proposed instruction. The court gave its own charge 
on the subject. (Tr. 1578) The appellant objected to the charge 
given by the court and to the refusal of the court to charge the jury 
as he requested. (Tr. 1587) 


The court submitted the counts of first degree murder, felony 
and robbery to the jury. The court charged the jury that if they 
found the! defendant guilty of murder it could return the death pen- 
alty as a possible punishment. The appellant objected. The jury re- 
turned a verdict of guilty on all acounts and recommended life im- 
prisonment on the murder count. The appellant was later sentenced 
to life imprisonment with a concurrent sentence of from three to 
ten years imprisonment for robbery. This appeal followed. 


5 Ibid., note 34. 


XSwhich' will not be reproduced here because not important to this appeal. 
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CONSTITUTIONAL PROVISIONS AND — 
AND STATUTES INVOLVED 


United States Constitution: Amendment 5 


“No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the Militia when in 
actual service in time of War or public danger; nor 
shall any person be subject for the same offense to 
be twice put in jeopardy of life or limb; nor shall’ be 
compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property 
be taken for public use, without just Compress i 


Title 18 United States Code, Section 3432 


“A person charged with treason or other capital offenses 
shall at least three entire days before commencement 


of trial be fumished with a copy of the indictment 
and a list of the veniremen, and of the witnesses to 
be produced on the trial for proving the indictment, 
stating the place of abode of such veniremen and wit- 
ness.” 


Title 22, District of Columbia Code, Section 2401: Murder in the first 
degree—Purposeful killing— Killing while perpetrating certain crimes. 
“Whoever, being of sound memory and discretion, 

kills another purposely, either of deliberate and pre- 
meditated malice or by means of poison, or in per- 
petrating or attempting to perpetrate any offense pun- 
ishable by imprisonment in the penitentiary, or with- 
out purpose so to do kills another in perpetrating or 
in attempting to perpetrate any arson, as defined in 
section 22-401 or 22-402, rape, mayhem, robbery, or 
kidnapping, or in perpetrating or attempting to per- 
petrate any housebreaking while armed with or using 
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a dangerous weapon, is guilty of murder in the first 
degree.” 


Title 22, District of Columbia Code, Section 2404: Punishment for 
murder in first and second degrees. 


“The punishment of murder in the first degree shall 
be death by electrocution unless the jury by unani- 
mous vote recommends life imprisonment; or if the 
jury, having determined by unanimous vote the guilt 
of the defendant as charged, is unable to agree as to 
punishment it shall inform the court and the court 
shall thereupon have jurisdiction to impose and shall 
impose either a sentence of death by electrocution or 
life imprisonment. 


“In any case tried under this Act as amended where 
the penalty prescribed by law upon conviction of the 
defendant is death except in cases otherwise provided, 
the jury returning a verdict of guilty may by unani- 
mous vote fix the punishment at life imprisonment; 
and thereupon the court shall sentence him accord- 
ingly; but if the jury shall not thus prescribe the pun- 
ishment the court shall sentence the defendant to suf- 
fer death by electrocution unless the jury by its ver- 
dict indicates that it is unable to agree upon the pun- 
ishment, in which case the Court shall sentence the 
defendant to death or life imprisonment.” 


Title 22, District of Columbia Code, Section 2901: Robbery. 


“Whoever by force or violence, whether against resist- 
ance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or 
immediate actual possessions of another anything of 
value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years.” 
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SUMMARY OF ARGUMENT 
I. 


Glenn Caddell was an eye witness to the offenses in this case. 
Nearly three weeks after the crime he was called to Police Headquar- 
ters to see the appellant, a suspect. While in the company of a police- 
man he saw the appellant in the hall with some detectives. The offi- 
cer with Caddell called his attention to the appellant. Later the offt 
cer saw the appellant ina room. At this trial, Caddell said he saw 
the appellant in a lineup at the time. In an earlier trial, Caddell 
clearly said that he saw the appellant alone. At headquarters the 
appellant was made to wear a hat and dark glasses for Caddell. 
Under all these circumstances the confrontation was so suggestive 
and conducive to misidentification that the appellant was deprived 
of due process of law. Caddell’s trial testimony identifying the 
appellant was based thereon and should not have been received. 


Il. 


The appellant was provided by the government with a list con- 
taining the names and addresses of the witness to be called to prove 
the case against him. Cleveland Bryant’s name was not on this list. 
However, during the trial the government called him as a witness. 
The government claimed that it did not know of this witness until 
the day before The witness was known to another government wit- 
ness who it appears concealed him. It was against the clear language 
of Title 28 U.S.C. 3432 to have permitted this witness to testify. If 
there was an exception to the law it was not met in the circumstan- 
ces of this case. Weighing the rights of the government against those 
of the appellant, it was unjust and unfair to the appellant for the 
witness to be allowed to testify. 
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Ill. 


The only issue in the case was the identification of the appel- 
lant or the culprit. Before the case was given to the jury he submit- 
ted a proposed instruction on the issue. The Court refused to give 
it. The Court instead gave a stock boiler-plate type one that was 
wholly inadequate. 


IV. 


When the jury in the first trial fixed the punishment at life 
imprisonment it was impermissible on remand and retrial to treat 
this case as a capital one or to submit it to the jury again as a death 
case. The double jeopardy clause of the constitution protected the 
appellant in this respect, as does concepts of justice, fairness and 
humanity. Otherwise, in seeking a reversal of an error ridden con- 
viction he would have to jeopardize his life. Such a rule would com- 
pel one to serve an unjust life sentence rather than risk a new trial 


which may result in death. 


V. 


The appellant was tried three times for the crimes herein. There 
was a conviction, appeal, reversal and remand of the first trial. The 
second trial resulted in a mistrial during the government’s case. This 
was due to no fault of the appellant. The appellant was confined 
for 28 months prior to his trial. He has become impoverished. He 
is, of course, suffering anxiety. In the third trial there were mater- 
ial changes in the testimony of an important government witness. A 
defense witness in the first trial became a government witness in the 
third. Successive prosecution under these circumstances violates the 
due process clause and the prohibition against double jeopardy. 
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ARGUMENT 
L ! 
THE TRIAL IDENTIFICATION OF THE APPELLANT ‘BY THE 
WITNESS CADDELL SHOULD NOT HAVE BEEN ADMITTED IN 
EVIDENCE BECAUSE IT WAS BASED UPON CONFRONTATION 
OF THE APPELLANT BY THE WITNESS WHICH WAS SO: UNFAIR 
AS TO DENY HIM DUE PROCESS OF LAW. 


The testimony of the witness Caddell identifying the appellant 
as the culprit was vital prosecution evidence at the trial in the court 
below. 


It was error to admit this evidence as Caddell’s trial testimony 
of identification was based upon a tainted and improper confronta- 
tion of the appellant at police headquarters on the day of the appel- 
lant’s arrest. The appellant says that the circumstances surrounding 
this confrontation were “‘so unnecessarily suggestive and conducive 
to irreparable mistaken identification that he was denied due process 
of law.” Stovall v. Denno, 388 U.S. 293, 302 (1967). 


Caddell was an eye witness to a part of the offenses in this case. 
He came in the store while the robbery was in progress. The rob- 
ber struck Caddell in the face with his gun because he did not quickly 
obey his orders. Caddell saw the robber in the store for about three 
minutes. Some 19 days after the offenses, the appellant was arrested 
and taken to police headquarters and put in a line-up to be seen by 
witnesses to this robbery. 37 This line-up seemed in most respects 
to have been typical of those held by the police at that time: 38 Ge 


37 and also to be seen by witnesses to another liquor store robbery believed 
to have been committed by the same person. 


Bthe appellant was put on a stage with four other men who were police- 
men. They were dissimilar in sizes and appearances from the appellant and 
from the description of the robber. No lawyer was present for the eos 
US. v. Wade, 388 US. 218 (1967). 
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dell was called from his employment by police to come to the line- 
up. He reached headquarters too late to see it. He was walking in 
the hall with a detective when he saw the appellant in the company 
of another detective. The appellant was wearing a goatee. The detec- 
tive with Caddell asked him if the appellant was the man. Accord- 
ing to the testimony in this last trial. Caddell said he went with the 
detective into the Robbery Squad Office and there he saw the appel- 
lant again. He said at this trial that the appellant was put in a line- 
up for him. He said the appellant had on sunglasses and a hat. Cad- 
dell said he recognized the appellant as the robber. Caddell testified 
at the trial that the appellant was the person who committed the 
crimes. 


At the first trial of this case in June 1965 before Judge Holt- 
zoff, more details were elicited in Caddell’s testimony as to what 
took place at Headquarters during the confrontation: 


“BY MR. WEITZELL: (Prosecutor) 


“Q Now, directing your attention to November 17th, 1964, 
did you go to Police Headquarters on that date? 

“A I did. 

“Q And did you view a lineup? 

“A No, I got there too late for the line-up. (158-159) 


“CROSS-EXAMINATION 


“Q How many times altogether did you go to Police Headquar- 
ters before the 17th, after the robbery? 

“A J don’t know for sure, but I’d say three. 

“Q How many times of these three occasions did you see a 
line-up, sir? 

“Aa Did not see no line-ups. (173-174) 


re, wee | 
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“Q What time did you arrive at Police Headquarters on the 
17th? 

“A In the evening. 

“Q Who told you to come, sir? 

“A They called my office where I worked. 75) 


“Q Well, did you see any civilians there other ae well, did 
you see any civilians there when you went to Police Headquarters 
on the 17th? 

“A I got there late, after the line-up, and they showed me him 
by himself. 

“Q They showed you Mr. Gregory by himself? 

“A Right. 

“Q Who showed you Mr. Gregory by himself? 

“A The detective. 

“Q What did they tell you? 

“A I was walking in the hall down there to where they take 
the pictures and everything, and I met Mr. Gregory in the hall, and 
they said was that him? I said he was a little too tall and he had 
a goatee on. And they said he has double heels on his heels and the 
goatee is fresh. : 

“Q Who told you the goatee was fresh? 

“A The Lieutenant of— 

“Q_ Lieutenant— - | 

“A The detective. I don’t know if he is a lieutenant or not. 
(176-177) 


“Q You say the detective told you he had a fresh Soaiee on 
his face? 

“A When I told him he had a goatee on, he said that is fresh, 
he says not over two weeks old. 


“Q Well, did you say this—were you very close to a Gregory 
when you said this, sir? 
“A No, because he already went by. I met him in n the hall. 
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“Q Where did you later see Mr. Gregory? 

“A In a detective’s office. 

“Q Was he by himself at that time, sir? 

“A What do you mean by hisself? 

“Q You didn’t see any other suspects in there, did you, sir? 

“A No. 

“Q Well, now, when the officer told you that Mr. Gregory had 
had on—you say double heels, sir? 

“A Right. 

“Q -—and said he had a fresh goatee, did that cause you to 
change your mind, sir? 

“A He asked me if I wanted to take another look at him, and 
I said yes. 

“Q But your first impression was that it was not he, is that 
correct? 

“A No, that wasn’t my impression, no. 

“Q What was your impression? 

“A I said he was a little tall. (178-179) 


“Q Now, after you went into this room where Mr. Gregory 

how close to him did you get? 

“A Twelve feet. 

“Q What was he doing at that time, sir? 

“A Standing up against the wall. 

“Q By himself? 

“A By himself. 

“Q How was he dressed, if you can recall? 

“A At that time? 

“Q Yes, sir. 

“A I do not recall. 

“Q Did he put on sun glasses for you, sir? 

“A Yes, he did. 

“Q At whose command, sir? 

“A Detective. Well, he asked me if I wanted sun glasses put 
on him, and I said yes. 

“Q Your information about Mr. Gregory’s beard came from 
the police officer, is that right, sir? 


“A Yes. 

“Q About whether it was fresh or old; he told you that, sir? 

“A Soon as I told him that the beard—he said. fresh beard. 
(180-181) 


The appellant asserts that the circumstances of the confronta- 
tion “induced on identification which was not the product of the 
witness objective judgment, and that the government’s capitalization 
on its resulted in a deprivation of due process.7? Under the doctrine 
of Stovall v. Denno, this issue may be litigated ““despite non-retro- 
activity of the Wade-Gilbert requirement of counsel at such confron- 
tation.”"#? 


Caddell changed his testimony in this last trial to say that he 
saw the appellant in a line-up. This change was most unfortunate 
because it reshaped the factual picture. The weak testimony of offi- 
cer Hilton, offered to corroborate this amended version, is also odor- 
ous. It is clear from all of the evidence on the subject at the first 
trial that Caddell saw the appellant alone that day. 


In the case of United States v. Wade and Stovall y. Denno, the 
Supreme Court has enumerated some of the facts and circumstances 
amounting to, or contributing to, serious unfairness or suggestive 
influences in confrontation procedures: “A major factor contributing 
to the high incidence of miscarriage of justice from mistaken iden- 
tity has been the degree of suggestion inherent in the manner in 
which the prosecution presents the suspect to witnesses for pretrial 
identification.”*4/ 


Roosevelt Wright, Jr. v. United States, (No. 20,153) decided ee 13, 
1968, slip opinion p. 5. 


ibid. 


4 United States v. Wade, supra, 388 US., at 228. 
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Since Caddell was an eyewitness who had given a description 
of the culprit which was somewhat different from the appearance 
of the appellant,*” it was imperative that the appellant be treated 
fairly in the confrontation with Caddell. “Considering these marked 
discrepancies between the men described . . . and the man the appel- 
lant proved to be, it was of the greatest importance that appellant 
should have been treated fairly after he was arrested . . . if there ever 
was a case where the identifying witness should have been given an 
opportunity to select his man from a group of men, this was such 
a case.” People v. Gerace, 254 App.Div. 135, 5 N.Y.S. 2d 29 (1938). 


One of the most serious instances of unfairness in the Caddell- 
Gregory confrontation, was the showing of the appellant alone, in 
the absence of imperative reasons to do so. “The practice of show- 
ing suspects singly to persons for the purpose of identification, and 
not as a part of a line-up, has been widely condemned.” Stovall v. 
Denno, supra 308 U.S. at 302; Roosevelt Wright, Jr. v. United States, 
supra note, slip opinion, p. 5-6; People v. Conley, 275 App.Div. 743, 
87 N.Y.S. 2d 745 (1949); and People v. Gerace, supra. 


Requiring a suspect to wear distinctive clothing which the cul- 
prit wore is another procedure condemned by the Supreme Court 
in the Wade case, 388 U.S. at p. 233. In this category would be, of 
course, making a suspect alone don a hat and sunglasses such as was 
done here, according to Caddell’s testimony in the first trial. Point- 
ing the suspect out before or during a line-up, or even letting a wit- 


42Caddell said that the robber had a narrow nose and had narrow lips, not like 
acolored person’s lips. (Tr. 316-317) He admitted that the appellant’s nose was 
not thin. (Tr. 318) He also said that the appellant’s lips were medium. In 
Caddell’s statement to the police on November 4, 1967, he said that the robber 
was of medium build with good size shoulders. (Tr. 327) At the trial he said 
that the robber was not a thin person, and he had broad shoulders. (Tr. 327) 


The appellant was thin. (Tr. 1261-62). 
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ness see the suspect before the line-up are particular evils condemned 
by the Supreme Court (United States v. Wade, supra, 388, U.S. at 

p- 233). So that a detective pointing out to a witness a suspect who 
is walking with other detectives and asking whether that is the cul- 
prit is extremely unfair. And all the more so, where a police offi- 
cer makes observations about the suspect in argument to the wit- 
ness’ impression that the subject is too tall and has a goatee. It is 
hard to imagine how an identification could be more police induced 
or suggested. 


When the prosecutor argued to the Court that it was permissible 
to show the identification of the appellant by Caddell at Police Head- 
quarters on November 17, 1964, appellant’s counsel asked the Court 
to “compel the Government to show that this prior identification 
was made under circumstances which precluded the possibility of 
their being inspired by others and that the identification was made 
under circumstances that were fair to the defendant.” (Tr. 351) 
Counsel referred the Court to some of the circumstances of the con- 
frontation as set out in the testimony of Caddell in the first trial. 
(Tr. 355-356). The Court ignored all this. This was error, as was 
certainly the admission of Caddell’s testimony at the trial identi- 
fying the appellant as the culprit, since this identification was 
based upon excruciatingly unfair and suggestive circumstances, that 
deprived the appellant of the process of law.*? Stovall v. Denno, 
supra and Palmer vy. Peyton, 359 F.2d 199 (4th Cir. en banc 1966). 


#%0Qn somewhat the same footing, but to a slightly lesser degree, is the trial 
identification of the witness Rosenstein. The line-up he viewed was not fair. 
United States v. Wade, 388 U.S. 218. And even so, Rosenstein could not pick- 
out the appellant after viewing it for some while. “[I] dentification of a man 
by appearance is not a matter to be reasoned out or even thought over. It is a 
matter of almost instantaneous judgment.” People v. Gerace, 254 App. Div. 
135, 5 N.YS. 2d 29 (1938). 
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Il. 


THE TRIAL COURT ERRED IN PERMITTING THE 
GOVERNMENT TO USE CLEVELAND BRYANT 
AS A WITNESS TO PROVE ITS CASE. 


Charles Matthews was an important witness for the government 
against the appellant. He began his testimony on Wednesday, March 
15, 1967. He testified that on the day of the crime he was working 
as an attendant in a gasoline service station located a very short dis- 
tance from Brown’s Liquor Store. He said that at about the time 
of the crime’ he saw the appellant, whom he knew, running through 
the station from the direction of the liquor store carrying a brown 
paper bag. If believed, this was damaging evidence against the appel- 
lant.“ In his direct testimony he said that there was a young boy 
named Cleveland Bryant with him at the time he saw the appellant. 
Matthews continued his testimony on Thursday, March 16, 1967. 
That morning while in the prosecutor’s office, he called Mrs. Emma 
Bryant, the mother of Cleveland Bryant, at her home. From her he 
learned that' Cleveland Bryant was on his job at Children’s Hospital. 
At the direction of the prosecutor, policemen were dispatched to 
pick up Cleveland Bryant and bring him to the Courthouse. In the 
hall near the Courtroom where the trial was in progress, Cleveland 
Bryant was shown some photographs by Detective Harris, among 
which was one of the appellant. The prosecutor had Bryant brought 
into the Courtroom in full view of the jury, after announcing his 
name, and then asked the Judge, out of the hearing of the jury, to 
let the witriess testify. The problem was that Cleveland Bryant’s 


#1n the first trial of this case, he testified for the defense and said that it 
was not the appellant whom he saw running that day. 
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name was not on the list of witnesses furnished to the defense as 
required by 18 U.S.C. 3432. 


The court permitted him to testify as a government witness. 
ees 
This was one of the most serious errors committed by the Trial Judge. 


Before the trial began, the court had ruled that this was a Capi- 
tal case.4° The government was accorded some advantages on the 
theory that it was a capital case. The appellant had been denied pre- 
trial bond. The government was permitted to examine the pros- 
pective jurors on voire dire as to their scruples against capital punish- 
ment and to learn which ones did have such scruples.47' Notably, 
only one of the three who expressed these scruples served on the 
jury in this case.48 The case was submitted to the jury’ as one in 
which it could return the death penalty. Conversely, certain rights 
inured to the appellant under the theory that this was a capital case. 
The chief one was to be furnished with a list, at least three entire 
days before the trial, containing the names and addresses of the 
“witnesses to be produced on the trial for proving the indictment.*? 
This right is mandatory and absolute.” It is not lost because an 
accused, though charged with a capital offense, is not convicted of 
one,-! or because, as in this case, he was not sentenced to death 
(Amsler v. United States, 381 F.2d 37, 45 (1967)). 


Ty. 40. 


See Rule 46(a)(1) Federal Rules of Criminal Procedures and the 
Bail Reform Act of 1966. 


4777. 35-40. 


% Juror Oscar T. Taft and Delores Panmes were struck from the jury by the 
government. (Tr. 63, 72-73) Bettie Ingram was allowed to sit as juror No. 12. 


418 US.C. 3432. 
59} ogan v. United States, 144 US. 263 (1892). 
pid, 144 US., at 307. 
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One full trial and a partial one had preceded this third trial over 
which Judge! Gasch presided. The case, from the events to the third 
trial, was more than 28 months old. Some long time before the first 
trial the appellant was furnished a list of witnesses and each time 
before the case was tried he received a list of jurors as required by 
the statute. At no time did the government ever intimate to the 
appellant that a person named Cleveland Bryant was a possible or 
prospective witness. Government counsel claimed that he only learned 
of the witness the day before. After much argument, the filing of 
memorandum on the point by the prosecutor” and the judge,* and 
a hearing.’ Cleveland Bryant was allowed to testify as a govern- 
ment witness in its case in chief on Tuesday, March 21, 1967. This 
was done over the very strenuous objection of appellant’s counsel. 
Needless to say, the witness gave very damaging testimony against 
the appellant.*” 


Two reported Federal cases have been found in which the gov- 
ernment in a capital trial used witnesses in its case in chief whose 


52Memorandum No. II. 


3Memorandum of the Court dates March 17, 1967; and after the trial the 
Court filed another Memorandum, dated March 30, 1967, published at 266 
F Supp 484 (1967). 


+The Court held a hearing out of the presence of the jury to let the govern- 
ment show why Bryant’s name was not on the capital list. (Tr. 854) See state- 
ment of the case, supra, at 22-25. 


DSThis was five days after the witness was first called. On March 16, 1967, 
the government served appellant’s counsel with Bryant’s name and address. On 
Sunday, March 19, 1967, appellant’s counsel interviewed Bryant at his home. 
(Tr. 829) 


Ty. 828-832; 872-903. 


57See Statement of the Case, supra, at 22-24. 
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names were not furnished to the defendant before the trial. In each 
case it was said that this was error. 


In the case of Logan v. United States, 144 U.S. 263, 12 S.Ct. 
617, 36 L.Ed. 429 (1892), the defendants were charged, among other 
offenses, with murder, a capital offense. To prove its case, the gov- 
ernment called 40 witnesses without providing the defendants with 
their names and addresses, “‘at least two entire days before the trial,” 
as required by the statute then in force. 


Upon review, the Supreme Court found other error in the lower 
court proceedings justifying a reversal of the judgment, ‘but in dis- 
cussing the failure to provide the defendants with a capital list the 
court said: 


“The words of the existing statute are too plain to be 
misunderstood. The defendant, if indicted for trea- 
son, is to have delivered to him three days before the 
trial ‘a copy of the indictment, and a list of the jury, 
and of the witnesses to be produced on the trial for 
proving the indictment;’ and if indicted for any other 
offense, is to have ‘such copy of the indictment and 
list of the jurors and witnesses’ two days before the 
trial. The list of witnesses required to be delivered 
to the defendant is not a list of the witnesses on 
whose testimony the indictment has been found; or 
whose names testimony the indictment has been found, 
or whose names are endorsed on the indictment; but 
it is a list of the ‘witnesses to be produced on the trial 
for proving the indictment.’ The provision is not 
directory only, but mandatory to the government and 
its purpose is to inform the defendant of the testi- 
mony which he will have to meet, and to enable him 


Section 1033 of the Revised Statutes of the United States. _ 
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to prepare his defense. Being enacted for his benefit, 
he may doubtless waive it, if he pleases; but he has 

a right to insist upon it, and if he seasonably does so, 
the trial cannot lawfully proceed until the require- 
ment has been complied with.” 


Further in the opinion, and speaking in the same vein, the Court 
said: 


“The indictments charged the defendants not only with 
aconspiracy, which was not a capital offense, but also 
with having, in the presentation of the conspiracy, 
committed a murder, which was a capital offense. 
They could not therefore lawfully be put on trial, 
against their objection, until at least two days after 
they had been furnished with a list of the witnesses 
to be called against them. When they were to be tried 
for their lives, they had a right to the benefit of the 
statute, and the refusal to accord it to them was man- 
ifest error.” 


In United States v. Neverson, 12 D.C. (1 Mackey) 152 (Sup.Ct. 
D.C. 1880), a murder case, the government first gave notice to the 
defendants of a witness named Pettis after the trial had begun. It 
seems that upon objection of the defense to the calling of the wit- 
ness because his name was not on the capital list, the trial court 
adjourned the trial for three days. Ostensibly, to let the required 
amount of time pass before letting the witness testify and to also 
permit the defense to prepare to meet the witness’ testimony. After- 
wards, the court permitted Pettis to testify. On appeal, upon a bill 
of exceptions filed by the appellant’s counsel setting forth the 
grounds therefore (since there was no reporter’s transcript contain- 
ing the trial testimony and proceedings in that day), the Supreme 
Court of the District of Columbia said, regarding this point: 
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“Now, as to Dangerfield and Spears, the original notice 
of February 6th was sufficient. But as to Pettis, we 
are of opinion that the notice was not sufficient, it 
not having been given until after the trial began; but 
that is hardly decisive of the fate of the exception. 
The bill of exceptions merely sets out that thes¢ wit- 
nesses were sworn. Now, they were incompetent wit- 
nesses, but what did they swear to? The testimony 
might have been favorable for the defendant; it might 
have been a matter wholly immaterial, and the statute 
refers to witnesses who are to be called to support 
the indictment. Now, an incompetent witness may 
be improperly admitted to testify, but if his testimony 
is immaterial, or if it has been unfavorable to the 
other side, it has no ground of reversal.” 


The point is that in both Logan and Neverson, capital cases, 
the government called witnesses in its case in chief to prove the 
indictment without providing the defense with the name and address 
of such witnesses in advance of the trial as required by law. In each 
case, the reviewing court said that this was insufficient and error. 
The exact factual situation exists in the instant case. There are no 
other decided Federal cases involving similar facts.°? There are, 
however, a number of cases where the government has been permit- 
ted to call rebuttal witnesses whose names are not provided to the 
defense. It has been consistently held that the statute does not apply 
in such cases. There are also cases that say by way of obiter dic- 


59 However, compare Amaler v. United States, 381 F.2d 37 (1937) where the 
trial proceeded on the theory that it was not a capital case. 


“Goldsby v. United States, 160 U.S. 70 (1895); Gordon v. United States, 53 
App. D.C. 154 (1923); United States v. Rosenberg, 195 F.2d 583, cert. denied, 
344 US. 838. 
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tum, including the Logan case, supra, and a concurring opinion 
in the Neverson case, that under special circumstances the gov- 
ernment may call a witness who only became known during the 
trial. As indicated, there are no cases in which the situation ever 
arose and the courts were speaking supposititiously. In referring 
to these hypothetical situations, the permitting circumstances seem 
to be “that the government after using the utmost diligence and 
exercising the utmost good faith may not be able to name all the 
witnesses previous to the commencement of the trial’: or “‘par- 
ticular witnesses, afterwards coming to the knowledge of the gov- 
ernment, or becoming necessary by reason of unexpected develop- 
ments at the trial, might be permitted, on special reasons shown, 
at the discretion of the court to testify in the case.” There are 
other cases that contain the same dictum: United States v. Schnei- 
der, 21 D.C. 381 (Sup.Ct.D.C. 1893); United States v. Rosenberg, 
195 F.2d 583 (1952), certiorari denied, 344 U.S. 838, quoting 
Schneider. The appellant submits that notwithstanding these pro- 
nouncements the rule is clear and permits no exception. 


The trial court in this case considered that under this excep- 
tion it could permit the witness Bryant to testify. The court held 
a hearing for the government “to show why he wasn’t on the capi- 
tal list.” (Tr. 854) In the hearing the government called three 
police officers who had interviewed or talked to George Matthews 
at various times before this case came to trial. Of them, Detect- 
ive Harris was the only one to whom Matthews had told that there 
was someone with him when he allegedly saw the appellant at the 
time of the crime running through the service station from the 
direction of the liquor store. 


61 United States v. Neverson, 12 D.C. 152 (1880) Concurring Opinion. 


62} ogan v. United States, 144 US., at 306. 
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Matthews told Harris on about November 7 or 8,, 1964, that 
there was a young boy with him at the time. (Tr. 865) Harris 
never asked Matthews who the boy was. (Tr. 869) Harris never re- 
ported this information to the Homicide Squad or to Mr. Weitzel the 
prosecutor in the first case. Harris was one of the principal investi- 
gating officers in the case. Sometime before the case was tried a sec- 
ond time (in January 1967) before Judge McGarraghy, there were 
conferences with government witnesses and the prosecutor Mr. Owens. 
It was then that Mr. Owens learned that there was a person with 
Matthews in the station. According to Harris, Mr. Owens asked Mat- 
thews about the identity of the person with him. Matthews said he 
didn’t know his name. Harris took no steps to learn the person’s 
identity; even though he knew of Mr. Owens’ interest. Mr. Owens 
did not ask Harris to do anything to learn the witness’ identity. 


The prosecutor’s pre-trial contact with Matthews |produced 
knowledge that there was a person in the station with Matthews who 
was likely a possible witness. Did the government use “tmost dili- 
gence” to ascertain the witness prior to trial. Obviously, not. No 
demonstration was made by the government to show anything that 
was done to learn the identity of the person with Matthews. Both 
Owens and Harris waited for Matthews to furnish them with the 
name and address of the witness at some later time. On no more 
showing than this the Court ruled that Cleveland Bryant could testify. 


©The prosecutor told the judge: 


“I have talked to George Matthews on five or six occasions in the past. 
At no time could he do more than either give me a nickname, or if he 
said “Bryant,” I can’t honestly remember.” (Tr.671). 
And again in government “Memorandum No. II,” filed during the trial: “In a pre- 
trial interview with Matthews I recalled that he had said a young boy was in the 
gas station with him; he had further stated that he thought the boy’s nickname 
was ‘Huck’. I then asked Matthews to try to learn the boy’s name or address but 
he had supplied neither prior to the commencement of this trial.” | 


See also Transcript pages 703 and 705. 
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After Bryant testified Matthews was brought back to court dur- 
ing presentation of the defense (Tr. 1336) for further cross examina- 
tion. It was then that more of the facts about the non-production 
of Bryant until the trial were established, Matthews admitted that 
he had known Cleveland Bryant and his family for years and knew 
them very well. For years Matthews had lived (though not then) 
across the street from Bryant on Oakdale Place. The Bryants lived 
at No. 232 and Matthews lived at No. 227. In fact, Bryant still lives 
there with his parents and siblings. Matthews said that Mr. Owens 
“might have” asked him about whether there was some person with 
him in the store. He said he might have told him that “Huck” 
was with him. (Tr. 1350) He said he called “Huck” and “Junior”® 
the same thing. He said that he did not give Mr. Owens Cleveland 
Bryant’s name because he “didn’t want to get nobody involved.” 
(Tr. 1351) 


On the basis of what Detective Harris, Mr. Owens and Matthews 
said about the matter, it comes down to a question of whether the 
government and the utmost diligence to learn the name and address 
of the witness, and if it did, whether, in all the circumstances, it was 
fair to the appellant to permit the witness to testify. That is, did 
the production of the witness deprive him of due process of law. 
The appellant has already noted that the government did not use 
utmost diligence in learning the name of the witness. The omission 
here is considerably worse than giving the defendant the right name 
of the witness but a wrong address, which has been called nothing 
more than “a careless mistake” not amounting to error in the absence 
prejudice. Brown v. United States, U.S.App.D.C., 375 F.2d 310, at 
317 (1967). Or conversely, the wrong spelling of the witness’ name 


The nickname of one of Cleveland Bryant’s brothers. 


6 Cleveland Bryant’s nickname. 
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but the right address, which also has been held not to be error, with- 
out prejudice. Holmes v. United States, 11 F.2d at 572. 


The calling of Bryant here was also more than the unexpected 
discovery of an unknown witness during the progress of the trial, 
which, seems according to the Logan and Schneider dicta, noted 
above, to justify an exception to the rule. Bryant was a person who 
was generally known in a government investigator and the prosecu- 
tor and specifically known to a government witness. 


This brings us to the inquiry whether it was fair to the appel- 
lant to let him testify. In the circumstances it was not. “The pur- 
pose of the statute is to afford the accused an opportunity to endeavor 
to ascertain what testimony he will have to meet and to prepare to 
meet it.” United States v. Soblen, (S.D. N.Y. 1961), 203 F.Supp. 
552, at 552 (citing cases). See also: Gregory v. United States, 125 
U.S.App.D.C. 140 at 142, 369 F.2d 185, at 187 (1966), Appellant’s 
attorney did indeed go to Bryant’s home once during the recess from 
March 16, 1967 to March 20, 1967, and interviewed him. This was 
hardly adequate. Because along with Bryant came additional sources 
of possible corroboration or impeachment of his story that could 
not be and were not pursued. These were allegedly three schoolmates 
with Bryant on the day that he was in the station. Conceivably they 
should have been interviewed. Persons in his home and work com- 
munity could have been interviewed to learn what type of person 
he was, what his reliability was. There are matters that should be 
explored to meet the testimony of an important witness such as Bry- 
ant. In the midst of a trial, while counsel is engaged and occupied 
with the normal problems, it is too much to thrust upon him a hos- 
tile and adverse witness, theretofore unknown, to deal with. Coun- 
sel complained to the trial judge that he had “an honestly inadequate 
opportunity to learn as much about the witness as he could have if 
this man’s name had appeared on the witness list.” (Tr.900) In 
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this sense it was, therefore, unfair and prejudicial to the appellant’s 
tights to permit Bryant to testify. 


The prosecutor claimed at the trial that Matthews never gave 
him Bryant’s name, though he had asked him to do so. Somewhat 
in the same vein Matthews said that he never gave Bryant’s name to 
the government before the trial because he did not want to get him 
involved. So he held back the name and sprung it loose at the trial. 
Bryant was immediately produced. Meeting Bryant’s testimony under 
these circumstances was, as indicated, a burden to the appellant. To 
the extent that the appellant was hampered in dealing with Bryant 
as a witness, the story of Matthews, which Bryant’s testimony cor- 
roborated, was strengthened. Thus the persons whose deceit con- 
cealed the witness benefitted the most by handicapping the defense’s 
ability to attack it. 


Matthews’ story that it was the appellant whom he saw running 
through thé station badly needed corroboration if it was to be 


believed. It was shown that Matthews had told a different story to 
the police. It was also shown that as a witness for the defense in 
the first trial he had told a different story. He admitted that he lied. 
It was not proper in these circumstances to find that the requirements 
of the statute, its rationale, and the rights of the appellant should 
give way to weak necessities of the government shown by the record 
herein. 


OL 


THE TRIAL COURT'S INSTRUCTION ON THIS 
ISSUE OF IDENTIFICATION 
WAS INADEQUATE. 


In connection with this argument the appellant refers to the fok 
lowing pages of the Trial Transcript: 1578 and 1587. 
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The entire defense of the appellant was that he was not the per- 
son who committed the offenses in this case. The government’s iden- 
tifying witnesses were closely cross examined as to the details of 
their testimony. The defendant produced witnesses to establish that 
his physical and facial appearance was different from the description 
of the robber. And the appellant also testified that he wads not the 
person. 


Before the case was given to the jury, the appellant submitted 
a written request for instruction on the subject of identity. The 
court denied the instruction as submitted and gave its own charge 
on the subject: 


“Now, ladies and gentlemen, as counsel has argued the 
principal defense in this case is what we call the 
defense of mistaken identity, and in connection with 
that defense, the court instructs you as follows: 


“The burden is on the government to prove beyond a 
reasonable doubt not only that the offense was com- 
mitted as alleged in the indictment but also that the 
defendant is the person who committed it. You must 
be satisfied beyond a reasonable doubt of the accu- 
racy of the identification of the defendant before ; you 
may convict him. 

“If the circumstances of the identification are not con- 


vincing, beyond a reasonable doubt you must find the 
defendant not guilty.” (Tr. 1578) 


Counsel for the appellant duly objected to this instruction as 
an inadequate statement of the law in this case. (Tr. 1587). 


In the circumstances of this case this instruction did! not sufft 
ciently inform the jury of the defendant’s defense. It did not properly 


See appendix to this Argument. 
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put the defendant’s theory of the case to the jury, as it should have. 
Where special facts present an evidentiary theory which if believed 
defeats the factual theory of prosecution, it is error to refuse on 
request to instruct on the defendant’s theory. Tatum v. United States, 
88 U.S.App.D.C. 3, 190 F.2d 612, 617; Levine v. United States, 104 
U.S.App.D.C. 281, 282, 261 F.2d 747, 7148; Salley v. United States, 
122 U.S.App.D.C. 359, 353 F.2d 897, 898 (1965). 


In the opinion of this Court upon an earlier appeal of this 
case®? the court found error in the court’s instructions because they 
were deficient on the issue of identification. What was said by the 
court then is pertinent here: 


«__ In spite of the fact that the only real issue pre- 
sented by the evidence was the identification of the 
defendant, no charge on identification was given. As 
to both robberies, there was a division among the eye 
witnesses as to whether or not the defendant on trial 


was the bandit. Yet the jury’s attention was not 
focused on the fact that it not only had to find 
beyond a reasonable doubt that the crimes had been 
committed as charged before the defendant could be 
convicted, but also that beyond a reasonable doubt 


it was the defendant on trial who had committed 


them. 


“Without doubt, convictions of the wrong man is the 
greatest single injustice that can arise out of our sys 
tem of criminal law. The fear that a completely inno- 
cent man may be executed or sent to the penitentiary 
constantly haunts not only those of us concerned 


—_—_——— 


67369 F.2d 185. 
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with the law, but sensitive people generally. Thus 
the obligation to guard against this danger is obvious. 
An identification instruction alone will not, of course, 
obviate the danger. But at least it is a step in the 
right direction. That step should have been taken in 
this case.” 


The standards set forth in the first Gregory case had been simi- 
larly expressed by this court in an earlier robbery case: Jones v. 
United States, 124 U.S.App.D.C. 83, 361 F.2d 537 (1966). In that 
case, the court, per Circuit Judge Tamm, said: 


““_ . When the defendant has placed the prosecutor’s 
identification of him in issue . . . and when the 
defendant asks for a special instruction on the issue 
of identification, the district court should frame an 
instruction adapted to the evidence in the particular 
case. Such special instruction should point out to the 
jury that the evidence raises the question of whether 
the defendant was in fact the criminal actor and 
necessitates the juror’s resolving any conflict in testi- 
mony upon this issue. The instruction should, of 
course, point out that the burden of proof is upon 
the prosecution with reference to every element of 
the crime charged and this burden includes the bur- 
den of proving beyond a reasonable doubt the iden- 
tity of the defendant as the perpretrator of the crime 
charged.” 


It is not sufficient in a case of this magnitude for the Trial Court 
to instruct the jury in bare terms on the only issue in the case. The 
instructions of the court here are less than minimal. The crucial 
issue was identification. In this trial, as in the first trial (noted by 
this court in its opinion), there was again a division among the wit- 
nesses who were present as to whether the appellant was the culprit. 
Rosenstein and Caddell, among those actually in the store at the 
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time of the robbery, said the appellant was the person. Mrs. Bellamy, 
also in the store at the time, said he was not. Rothbaum could make 
no identification. Martin who was driving nearby and apparently 
saw the robber leave the store did not make an identification at the 
trial. Matthews and Bryant said it was the appellant whom they saw 
running thru the service station. There were circumstances attend- 
ing the witnesses’ identification that differed in the case of each wit- 
ness. These factors should have been called to the jury’s attention 
by way ofa proper instruction so that they could be properly evalu- 
ated by the jury. Rosenstein’s and Caddell’s identification at the 
trial were based upon their seeing the appellant at Police Headquar- 
ters, on March 17, 1964, the day he was arrested. Certain import- 
ant considerations concerning such confrontation should have been 
indicated to the jury, as the appellant’s proposed instruction attempted 
to do. Whether the witness knew the appellant before the offense 
was a matter that the jury should have been told was important. 


The statement in the Jones case, supra that, “when the defend- 
ant asks for a special instruction on the issue of identification, the 
District Court should frame an instruction adapted to the evidence 
in the particular case,” are not idle words. It is submitted that an 
instruction that elucidates and speaks to the particular features of 
the case on trial should be given. That is the only meaningful type. 


Iv. 


THIS WAS NOT A CAPITAL CASE AND IT WAS PREJUDICIAL 
TO THE RIGHTS OF THE APPELLANT FOR THE TRIAL JUDGE 
TO HAVE TREATED IT SO. 


The appellant was previously convicted in June 1965 for the 
same offenses for which he was convicted in the trial here upon 
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appeal. Notably, he was convicted in the earlier trial of the first 
degree felony murder offense. Under proper instructions! as to pos- 
sible punishment, the jury recommended life imprisonment. On 
appeal, this Court reversed the judgment for trial errors and remanded 
the case for retrial. Gregory v. United States, 125 U.S.App.D.C. 140, 
369 F.2d 185 (1966). In the instant trial the Court below again 
instructed the jury that it could return the death penalty if it found 
the defendant guilty of first degree murder. The appellant duly 
objected. This was error. Green v. United States, 355 U:S. 184, 78 
S.Ct. 221, 2 L.Ed.2d 199 (1957); People v. Henderson, 60 Cal. 2d 
482, 35 Cal_Rptr. 77, 386 P.2d 977 (Sup.Ct. 1963); State v. Wolf, 
46 N.J. 301, 216 A.2d 586, 12 A.L.R. 3d 970 (Sup.Ct. 1966). 


When an accused has been tried and convicted for first degree 
murder and the jury does not impose the death penalty, there are 
many reasons why upon a successful appeal of the conviction and 
upon remand of the case, the trial Court cannot again submit the 
death penalty to the jury in a new trial. (1) The double jeopardy 
clause of the United States Constitution, as construed in Green v. 
United States, supra, bars the death penalty as an issue in the repro- 
secution. So held the Supreme Court of California in the case of 
People v. Henderson, supra. The essence of the Court’s ruling was 
that to hold otherwise would require a defendant to make a choice 
between accepting an erroneous conviction with its life imprisonment 
sentence, and seeking a reversal or appeal, which, if successful would 
again expose him to the death penalty on retrial. No one, the Court 
said, should be faced with such a desperate choice; the law should 
not and does not “place the defendant in such an incorible dilemma.” 
(2) A convicted defendant has an unqualified right to appeal. It is 
inhuman, unfair, and contrary to the proper administration of crim- 
inal justice to compel one unjustly and improperly convicted of first 
degree murder to accept a life sentence rather than seek a rectifica- 
tion of the errors by appeal, if upon a retrial he must again put his 
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life in jeopardy. This is the reasoning of the Wolf case, supra. This 
constitutes, the Court said, an unjust burden upon a defendant’s right 
to appeal or obtain a new trial. “Such a price, in our judgment, is 
a hardship so acute and so shocking that our public policy cannot 
tolerate it.” 216 A.2d at 590. 


For the sound reasons noted above, it was error for the trial 
Court to treat this case as a capital case and especially to submit it 
to the jury as a “death” case.°? Treating this case as a capital case 
was immeasurably prejudicial to the appellant. As noted in an earlier 
argument herein, the government was afforded several advantages 
over the appellant because the trial Court held that this was a capi- 
tal case. The appellant had been denied pretrial bond. The govern- 
ment was permitted to ascertain the conscientious scruples of the 
jurors on voire dire and exclude two who did express the same. 
Thus, the government was able to seek a “death oriented” jury. The 
wrongful inclusion of the death penalty as an alternate punishment 
was materially harmful and prejudicial to the appellant. The prose- 
cutor was given the advantage of offering a choice to the jury. The 
jury was improperly given a basis upon which it could compromise 
the question of guilt. The jury was afforded an opportunity to make 
a choice it had no right to consider. This was a government advan- 
tage and aiserious detriment to the appellant. A situation was cre- 
ated which was apt to induce a doubtful jury to find the defendant 
guilty and give him life imprisonment rather than continue the debate 
as to his innocence. Chicos v. Indiana, 355 U.S. 76 (1966). Dissent- 
ing opinion, citing United States ex rel. Hetenyi v. Wilkins, 348 F.2d 
844, (C.A. 2d Cir. 1965), cert. denied 383 U.S. 913 (1966). In sum- 


68There is much agitation and activity on the subject of the propriety of in- 
creased punishment upon retrial of the same offense. The trend is against it. 
Patton v. North Carolina, 381 F.2d 636 (4th Cir. 1967). See cases cited at an- 
notation 12 ALR 3d 978, 983, §§ 4 and 5. 
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mary, the prejudice to the appellant was that but for the death pen- 
alty instruction, the jury might have returned a verdict of not guilty. 


V. 


THE TRIAL OF THIS CASE UNDER THE CIRCUMSTANCES 
THEREOF WAS VEXATIOUS TO THE APPELLANT, SUBJECTED 
HIM TO SERIOUS HARDSHIP AND WAS AGAINST THE PRO- 
HIBITION OF THE DOUBLE JEOPARDY CLAUSE OF THE 5TH 
AMENDMENT. 


The appellant was tried three times for the offenses in this case. 
In the first trial, he was convicted. The conviction was ‘reversed. 
Gregory v. United States, 369 F.2d 185 (1966). On remand, the 
case was tried again. In the midst of the second trial, the Court on 
the motion of appellant declared a mistrial because of prejudicial ref- 
erences by a government witness to photographs of the appellant 
shown to the witness by police. He was tried a third time with the 
result that he was convicted again. This appeal followed. | ‘There are 
in certain circumstances limits on the rights of the government to 
reprosecute an accused for the same crime. Downum v. United States, 
372 U.S. 734 (1963); Earl A. Carsey v. United States, No. 20, 357 
(decided December 23, 1967); United States ex rel. Hetenys v. Wil- 
kins, 348 F.2d 844, (2 Cir. 1965). 


The appellant was charged with the offenses in this case on 
November 19, 1964. He has been in jail since then for want of 
bond. No bond having been set because this was a capital case. To 
the time of the third trial the appeilant had been confined for nearly 
28 months. He began with retained counsel, but during the first trial 
he had to proceed in forma pauperis to obtain daily copy of the trial 
transcripts. His situation, in terms of anxiety, duration of confine 
ment, financial impoverishment, are much greater than that noted 
in the Carsey case supra, by Circuit Judge Leventhal in his concur- 
ring opinion: | 
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“It is not necessary to show to what extent a par- 
ticular defendant has been subjected to the evils that 
the Double Jeopardy Clause seeks to subdue. Yet it 
is interesting to note that this appellant has been con- 
fronted not only with the anxiety or ordeal that are 
virtually axiomatic for all retried defendants, but also 
with the need for the proceeding in forma pauperis, 
presumably because of depletion of the funds that 
permitted him to retain counsel at the outset. By the 
time the mistrial was declared, appellant had been in 
jail more than nine months and had lived through 18 
days of trial, spread over three proceedings and more 
than a year.” 


It is also to be noted that the passage of time from the first 
trial to the third worked other disadvantages to the appellant in the 
government’s favor during the last trial. And has already been noted 
herein, the’ witness Caddell changed his version of what happened at 
police Headquarters to say in last trial that he saw the appellant in 
a line-up, whereas in the first trial, he did not say that. George Mat- 
thews was a witness for the appellant in the first trial and gave favor- 
able testimony. In the third trial, he became a government wit- 
ness against the appellant. Not only giving testimony against the 
appellant, but interjecting Cleveland Bryant into the case, with the 
numerous problems attending him, as previously noted herein. Shifts, 
turns, and changes such as these, though, imperceptible alone, when 
mounted are significant. Carsey v. United States, supra, concurring 
opinion. 

Whether reprosecution is prohibited as within the span of the 
due process clause (United States ex rel. Hetenyi v. Wilkins, 348 F.2d 
844) or the double jeopardy provision (Carsey v. United States, 
supra), constitutional tolerance was exceeded in this case. 
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CONCLUSION 


Wherefore, the appellant moves this Honorable Court to reverse 
the judgment of the District Court in this case because of the several 
prejudicial errors committed in the course of his trial, which said 
errors individually warrant the granting of a new trial, and which col- 
lectively deprived him of his right to a fair trial. 


Respectfully submitted, 
JOHN A. SHORTER, JR. 


508 Fifth Street, N.W. 
Washington, D.C. 


Attorney for Appellant 
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APPENDIX TO ARGUMENT Il 


“The defense in this case is that the defendant, Clifton 
Gregory, is not the person who committed the crimes 
charged in the indictment. The identity of the defend- 
ant as the person who committed the crimes is, of 
course, an essential part of the Government’s case. 
Therefore, the burden is on the Government to prove 
beyond a reasonable doubt not only that the crimes 
alleged were committed, but also that the defendant 
was the person who committed them. In this con- 
nection, the Government has called as witnesses in this 
case certain persons who say they saw the crimes or 
its’ surrounding circumstances. Some of these wit- 
nesses have testified that the defendant was the per- 
son who committed the crimes. No evidence of any 
other type or kind has been presented in this case 
proving or tending to prove that the defendant was 
involved in the offenses. In other words, the Govern- 
ment seeks to prove the identity of the defendant as 
the perpetrator of the crimes by testimonial assertions. 
However, upon consideration of it you must be satis- 
fied beyond a reasonable doubt of the accuracy of 
the witness’ identification of the defendant. In pass- 
ing upon this evidence you should consider some of 
the following factors: (a) whether the witness was a 
victim of the crime, and thus, does or does not have 
an interest in the case different from other witnesses; 
(b) the witness perception of the perpetrator at the 
time of the offenses and the witness’ recollection at 
the trial about the person; (c) the differences, if any, 
in the witness’ description of the person shortly after 
the crime and his description at the trial; (d) whether 
the witness did or did not know or had seen the 
defendant before the crimes. 


“Tf as to any witness there is evidence that the defend- 
ant was presented to him for identification by the 
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police, you should consider these factors; (a) the 
length of time that passed from the offense to the 
presentment; (b) whether the witness did or did not 
identify the defendant at the time; (c) whether the 
defendant was presented to the witness with other 
persons; (d) if so, whether the others were of similar 
or dissimilar personalities or appearances. 


“You are further instructed that it is not necessary, for 
the defendant to prove that another person may have 
committed the crimes, nor is the burden on the defend- 
ant to prove his innocence. If facts and circumstan- 
ces have been introduced into evidence which raise a 
reasonable doubt or to whether the defendant was 
the person who committed the crimes charged, then 
you should find the defendant not guilty of the 
offense.” 
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QUESTIONS PRESENTED 


1) Was it error to allow a witness whose name did not 
appear on the capital list of witnesses to testify during the 
Government’s case-in-chief when it was determined by the 
trial judge that (a) the witness’ identity was unknown to 
the prosecutor or the police until another witness named 
Matthews disclosed the identity of the witness during his 
testimony at trial; (b) Matthews had not made a previous 
disclosure because he did not want to get the witness in- 
volved; (¢) all previous diligent and reasonable efforts of 
the prosecutor and the police failed to uncover the witness’ 
identity and (d) appellant’s counsel was given sufficient 
time to interview the witness and prepare for his testi- 
mony? 

2) Even assuming arguendo that one eyewitness iden- 
tified appellant at police headquarters under conditions 
that may have been suggestive, must his conviction by a 
jury be reversed where (a) the witness had a substantial 
opportunity to observe appellant during the crime; (b) the 
witness demonstrated that he was unlikely to be influenced 
by the claimed suggestiveness; (c) the witness’ description 
of the gunman closely paralleled the statistics of appel- 
lant; (d) the witness was only one of four persons who 
positively identified appellant as the gunman and (e) the 
record otherwise demonstrates no likelihood of irreparable 
misidentification? 

3) Where the jury at appellant’s first trial did not rec- 
ommend the death penalty, was it error to treat the case 
at bar (appellant’s third trial) as a capital case when the 
jury did not, in the instant case, recommend the death 
penalty and the record does not otherwise disclose any 
prejudice? 

4) Did the trial judge err, when, in his sound discre- 
tion, he refused to elaborate upon an otherwise correct in- 
struction concerning the issue of identity? 

5) Does the trial of appellant for the third time violate 
the concept of double jeopardy or due process when his 


(1) 


I 


first conviction was reversed by this Court on appeal, his 
second trial resulted in a mistrial which was granted 
pursuant to the request of appellant and no double jeop- 
ardy or due process objection was made below? 
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Summary of Argument 0 
Argument: 


I. The trial court properly exercised its discretion in 
permitting the Government to introduce the testimony 
of Cleveland Bryant en 


II. The in-court identification of appellant by Glenn Cad- 
dell was properly admitted. Appellant was not denied 
due process of law ee = 


- The trial court properly ruled that this was a capital 
case. In any event, appellant was in no way prejudiced 
by the court’s ruling since the jury did not impose the 
death penalty 2 nee a aa 


- Elaboration of an otherwise correct instruction is dis- 
cretionary with the court and that discretion was not 
abused in the instant case 


Appellant waived the defense of double jeopardy as a 
bar to the instant prosecution by failing to assert it 
before or during the trial as required by Rule 12 (b) of 
the Federal Rules of Criminal Procedure. In any 
event, appellant’s third trial did not constitute double 
jeopardy nor did it amount to a denial of due process _ 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,089 
CLIFTON GREGORY, APPELLANT 
%. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE? 


On March 1, 1965, the grand jury returned a five count 
indictment against Clifton Gregory. The first two counts 
charged that on October 12, 1964, he had robbed the Home 
Plate Liquor Store and assaulted its manager with a 
dangerous weapon (22 D.C. Code §§ 502 and 2901). The 
three remaining counts charged that on October 29, 1964, 


1 Appellant is now appealing from a conviction following his third 
trial. The transcripts of the proceedings at each of the trials are 
part of the record on appeal. References to the transcripts of the 
proceedings at the first, second and third trials will be designated 
as “Tr. I”, “Tr. IY” and “Tr.”, respectively. 


(1) 
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appellant Gregory had robbed another liquor store and 
killed Lewis Brown, one of the owners (22 D.C. Code 
§§ 2401 and 2901). Trial by jury resulted in a verdict 
of guilty on each count as submitted with a recommenda- 
tion of life imprisonment on the felony murder charge.? 
Subsequently, appellant was sentenced to life imprison- 
ment for felony murder (Count 3) and to other lesser 
and concurrent terms of imprisonment on the remaining 
counts. 

On July 28, 1966, this Court reversed appellant’s convic- 
tion on all counts, remanded the case for a new trial and 
ordered that the first two counts of the indictment (the 
Home Plate Liquor robbery and assault) be severed from 
the remaining three counts.* On January 10, 1967, trial 
for the felony murder of Lewis Brown and the related 
robbery (counts 3 and 5 of the original indictment) began 
before Judge McGarraghy and a jury. During the second 
day of that trial, a Government witness inadvertently re- 
ferred to some photographs of appellant that he had been 
shown and, at appellant’s request, a mistrial was declared 
(Tr. II 162-66). 

On March 13, 1967, appellant was once again brought 
to trial for felony murder and robbery (counts 3 and 5). 
A nine day trial before Judge Gasch and a jury resulted 
in a verdict of guilty on each count with a recommenda- 
tion of life imprisonment on the felony murder charge.‘ 
On May 12, 1967, appellant was sentenced to concurrent 
sentences for life imprisonment on the murder count and 
ten years imprisonment on the robbery count. 


2 Count 4 of the indictment charged premeditated murder in the 
first degree. When no evidence of premeditation and deliberation 
was introduced, the court instructed the jury on the lesser included 
offense of second degree murder. (Tr. I 254.) 


3Gregory Vv. United States, 125 U.S. App. D.C. 140, 369 F.2d 
185 (1966). 


«The case was submitted to the jury by the court as a capital 
case. This aspect of the case will be discussed in greater detail in 
appellee’s Argument III infra. 
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The Murder and Robbery 


On the morning of October 29, 1964, Robert Rosenstein, 
manager of Brown’s Liquor Store located at 1432 New 
Jersey Avenue, Northwest, arrived at the store at ap- 
proximately 9:30 am. Lewis Brown, Mr. Rosenstein’s 
seventy-two year old father-in-law, and part owner of 
the liquor store, arrived a few minutes later. The store 
opened as usual at 10:00 am. (Tr. 99-102.) Before 
11:00 a.m. that same morning, Mr. Brown had been shot 
in the back (Tr. 254-257, 732). Mr. Rosenstein clearly 
recalled the events of that morning. Shortly after 10:00 
a.m., a salesman, Donald Rothbaum, arrived at the store 
to begin a routine sales call. Mr. Rosenstein left the sales- 
man and his father-in-law conversing in the front of the 
store while he went to the back room to check his inven- 
tory. (Tr. 102, 110-111, 114, 252-254.) After Rosen- 
stein had left the front of the store, Mr. Rothbaum, who 
was facing away from the front door, heard a voice from 
behind announce that this was a holdup. He obeyed an 
order to lie down and as he did so, heard a shot. (Tr. 
254-255, 259.) Rosenstein, who sensed nothing wrong, 
started back to the store proper from the back room. He 
was confronted by a gunman who ordered him to lie down. 
No sooner had Rosenstein complied with this first order 
than the gunman ordered him to open the safe which was 
located on the baleony above the sales floor. After the 
safe was emptied, the man paraded Rosenstein down from 
the balcony to the cash register which was located in the 
store proper. Mr. Rosenstein observed for the first time 
that his father-in-law was laying on the floor, groaning, 
with blood on him. As Rosenstein kneeled towards his 
father-in-law in an attempt to assist him, the gunman 
stuck a gun in his back and told him that he would get 
the same thing if he didn’t open the register. Mr. Rosen- 
stein complied and the gunman emptied the contents of 
the cash register, shoving the cash into a brown paper 
bag. After ordering Mr. Rosenstein to lie back down on 
the floor, the gunman fied. Approximately $2400.00 was 
taken. (Tr. 115-117, 119-124, 129.) At the trial, Mr. 
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Rosenstein positively identified the appellant as the man 
(Tr. 132-133, 186). Mr. Rothbaum, who only got 2 
quick glimpse of the side of the gunman’s face was unable 
to make an identification (Tr. 254-255). 

Mr. Glenn Caddell, a plumber who wished to purchase 
a soft drink, entered the store as the gunman was near- 
ing the cash register. After Caddell was informed by the 
man that a holdup was in progress, he turned to look at 
the gunman. Apparently angered by this movement, the 
man pistol whipped Caddell in the jaw. (Tr. 294-299, 
307, 309.) After the money was removed from the reg- 
ister, Caddell was ordered to lay down. During his testi- 
mony, Caddell positively identified the appellant as the 
gunman (Tr. 302, 330-331). Mrs. Juanita Bellamy en- 
tered the store as the gunman and Rosenstein were on 
the baleony. She had gone there to purchase a half pint 
of whiskey. She observed Mr. Caddell enter the store and 
then, after the gunman and Rosenstein came down from 
the balcony, Mrs. Bellamy saw the man strike Caddell 
with a pistol. After the cash register was emptied, Mrs. 
Bellamy was ordered to lie down with the others. (Tr. 
1285, 1289, 1304, 1309-1310.) She stated that the ap- 
pellant was not the gunman (Tr. 1288). 

Charles Martin, a tobacco salesman, was in his car out- 
side the liquor store when a man carrying a brown paper 
sack ran across the path of his car and into a Texaco 
Service Station located approximately one block away (Tr. 
269-271). Martin only got a glimpse of the man’s face 
from the side and therefore could not make an identifica- 
tion (Tr. 271). Moments later, a crowd gathered around 
the liquor store and the police arrived (Tr. 271). At the 
time of the robbery, George Matthews, Assistant Mana- 
ger of the nearby Texaco Station, was sitting in the door- 
way of the service station office. About two minutes be- 
fore the police arrived at Brown’s liquor store, Matthews 
saw a man carrying a brown paper bag run through the 
station. He positively identified this man as appellant 
and stated that appellant was the only person who ran 
through the station that morning. Cleveland Bryant, a 
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16 year old boy, was with Matthews at the time the man 
ran through the station. He, too, positively identified 
appellant as that man. (Tr. 484, 924-927.) Bryant 
stated that the appellant ran north on 4th Street, a di- 
rection away from the liquor store (Tr. 931-932). Ap- 
pellant was arrested in his apartment on November 17, 
1964, At that time he threatened to kill any officer who 
entered his apartment. A .88 caliber revolver, not used 
in the holdup, was found on the premises. (Tr. 815-817, 
820-826. ) 


The In-Court and Out-of-Court Identifications 


Mr. Rosenstein testified that he encountered the gun- 
man for almost fifteen minutes. He looked at the man’s 
face constantly and felt at the time that he would be able 
to recognize the man if he saw him again. (Tr. 129-130, 
174-176, 222.) Approximately three weeks later, Rosenstein 
viewed a lineup at police headquarters. Although ap- 
pellant was in that lineup, Rosenstein did not, at that 


time, pick him out. Instead he went home and “was 
thinking very seriously of someone that [he] saw in the 
lineup, and trying to weigh it out whether [he] was sure 
that one of them was the man.” (Tr. 130-131.)* About 
two hours later, Rosenstein contacted a homicide squad 
Lieutenant who was in charge of the case and informed 
him that appellant was the man (Tr. 131-182). At the 
time of the lineup appellant was wearing a goatee*® and 
was not clothed in the same sweater as he was on the day 
of the hold-up and killing. In all other respects, Rosen- 
stein stated, appellant’s appearance was identical to that 


5 At the first trial, Mr. Rosenstein stated that he wanted “to be 
absolutely sure before [he] accused anyone of a crime of that 
type” (Tr. I. 98). At the second trial he stated that he went home 
because “[{he] felt this was a very serious matter and [he] wanted 
to be absolutely sure” (Tr. II. 31). 


* Mr. Rosenstein testified that during the robbery, appellant was 
clean shaven (Tr. 129-180, 183, 167, 170). At the time of the lineup, 
appellant’s goatee was beginning to grow and was much more 
sparse than it was at trial (Tr. 135). 
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of the gunman’s.* (Tr. 133.) During trial, Mr. Rosen- 
stein’s physical description of the gunman was the same 
as the description he gave to the police and was, indeed, 
almost identical to appellant’s physical appearance at the 
time of the robbery (Tr. 129-130, 171-172, 1261-1263). 
There was absolutely no question in Mr. Rosenstein’s mind 
that appellant was the man who robbed the liquor store 
and shot his father-in-law in the back (Tr. 136). 

Mr. Rothbaum only got a quick glimpse of the side of 
the gunman’s face and was unable to make an identifi- 
eation (Tr. 254-255). He did see enough of the gunman’s 
face, however, to be able to state that the gunman was 
clean shaven (Tr. 261-263). Mr. Martin, the salesman 
who observed the robber fleeing past his car, also saw 
too little of the man’s face to be able to make an identi- 
fication (Tr. 271, 293). 

Glenn Caddell, the plumber who had the misfortune to 
venture into Brown’s Liquor Store as the holdup was in 
progress, was almost immediately struck across the face 
with a pistol weilded by the gunman. Subdued by this 
attack, Caddell watched the gunman as he continued to 
perpetrate the robbery. (Tr. 299-302, 307-310, 313-314.) 
He looked very closely at the gunman for approximately 
three to four minutes (Tr. 301-302, 309-310). He looked 
especially at the man’s face and at the gun he was holding 
(Tr. 321). Approximately three weeks later, Caddell was 
asked to come to police headquarters to view a lineup. He 
arrived late and missed the regular early morning lineup. 
As Mr. Caddell was walking in one of the hallways, ac- 
companied by a detective, he observed appellant in the 
company of another man. (Tr. 362-365, 390, 392; Tr. I 
176-178.) After appellant had walked past Mr. Caddell, 
the detective who was with Caddell asked him if appellant 
was the man. Mr. Caddell commented that the appellant 
appeared to be a little too tall and that he was wearing a 
goatee. The detective informed Caddell that appellant’s 


7 Mr. Rosenstein pointed out that appellant, as did the gunman, 
had an “odd shaped nose (Tr. 226). 
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goatee was fresh and that appellant was wearing double 
heels. This conversation took place after appellant had 
already passed by. (Tr. 392; Tr. I. 176-179.) This did 
not at that time cause Caddell to feel that appellant was 
not the gunman, however (Tr. I. 179). A special lineup 
consisting of four or five men was then held for Caddell 
in one of the detective’s offices. At that time Caddell 
heard appellant speak. Mr. Caddell informed the detec- 
tive that he recognized appellant as the gunman and that 
appellant’s voice was the same as that of the gunman. 
(Tr. 366-372, 382-383.)* During the trial, Caddell posi- 
tively identified appellant as the gunman and stated that 
there was no question in his mind that “if [appellant] 
didn’t have the beard on, it would be the same man” (Tr. 
802, 330-331). At the first trial, Caddell stated that his 
in-court identification of appellant as the gunman was 
the result of his own judgment. He stated that his in- 
court identification was in no way influenced by anything 
that was told to him at any time by any detective. (Tr. 
I. 184-185.) 

George Matthews, the assistant manager of the nearby 
service station into which Mr. Martin had observed the 
robber run, stated that eleven years previously he had 
spent six months in school with appellant. Although he 
was not a close friend of appellant’s and had no personal 
contacts with him, Matthews knew appellant a long time 
and had seen him “a whole lot” during the year of the 
robbery. (Tr. 430, 440-441.) About two minutes before 
the police arrived at the liquor store, Matthews saw ap- 
pellant run through the service station carrying a brown 
paper bag (Tr. 430-481, 481). Appellant ran past the 


* Mr. Caddell stated that the transcript of his testimony at the 
first trial, which reflects that after the chance meeting with appel- 
lant in the hall he next saw appellant standing by himself in a 
detective’s office, was not correct. Caddell testified that somebody 
had made a mistake. (Tr. 385.) Caddell steadfastly maintained that 
appellant was shown to him in a lineup (Tr. 382-387). Detective 
Glen Hilton testified that he distinctly recalled that a special lineup 
was held for Mr. Caddell’s benefit since Caddell had arrived late 
and had missed the regular lineup (Tr. 657-660, 664, 668). 


8 


doorway where Matthews was sitting and then paused 
on the station grounds for about one minute (Tr. 433- 
444). At the time Matthews saw appellant run past him, 
he associated appellant’s face with a person he had known 
and seen before. He felt it was a familiar face. Immedi- 
ately after the robbery, Matthews told the police that if 
he saw the robber again he would recognize him. He 
could not recall appellant’s name at the time, however. 
(Tr. 510, 531, 586.) A few days after appellant’s arrest, 
Matthews was shown fifteen photographs, one of which 
was of the appellant. Matthews identified appellant’s 
photograph as depicting the man he had seen run through 
the service station. (Tr. 512-514, 640-642.)° 

Cleveland Bryant, whose identity was ascertained for 
the first time when George Matthews revealed Bryant’s 
full name during his testimony at trial,?® stated that he 
was standing near his car in the service station at the 
time of the murder. He saw a man run through the sta- 
tion. He recalled that the man touched Bryant’s recently 
simonized car and smudged it. He looked right at the 


°Mr. Matthews testified at the first trial that appellant was not 
the man who ran through the station after the robbery (Tr. 506- 
508). He explained that he told the police and the prosecutor that 
appellant was the man and that he came to court prepared to so 
testify (Tr. 521-522). However, when Matthews was asked to 
stand and identify himself as a government witness during the 
voir dire proceedings, he saw a number of persons seated in the 
courtroom who were friends and relatives of appellant. Some were 
also acquaintances of Matthews. He became frightened. (Tr. 522, 
568-569.) Shortly after, during a recess, appellant’s brother and 
another acquaintance of Matthews’ each separately suggested to 
Matthews that he was mistaken in his identification (Tr. 522-528, 
573-574). After these encounters, Matthews, who was married 
and had three young children, decided that he would not testify 
against appellant. Fear that something might happen to himself or 
his family dictated his decision. (Tr. 568-569, 574, 584-585, 602- 
606, 611.) Matthews told the prosecutor that he would not testify 
against appellant and was subsequently called to testify during the 
trial as a defense witness (Tr. 522). 

Appellant’s brother and the acquaintance each testified for the 
defendant that Matthews told them that appellant was not the man 
(Tr. 1060, 1033-1035). 


2° The circumstances surrounding the presentation of this witness 
by the Government are fully set out in Argument I, infra. 
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man’s face. (Tr. 924-927, 931, 950, 960.) That man was 
the appellant (Tr. 927). Bryant testified on Tuesday, 
March 21, 1967. On the previous Thursday, he was 
shown fifteen photographs by Detective Louis Harris. 
Bryant picked out appellant’s picture as depicting the man 
who ran through the station. (Tr. 933, 936, 975.) He 
described the man as tall and stated that he had a long 
face™ (Tr. 953, 969). Bryant explained that he had not 
come forward sooner because he was afraid (Tr. 1010). 

Juanita Bellamy, the woman who had entered the store 
during the robbery, was called as a witness by appellant. 
She testified that appellant was not the gunman (Tr. 
1288). She stated that she was close to the gunman when 
he came down from the balcony with Mr. Rosenstein and 
that she was not nervous ™ (Tr. 1285-1286, 1801). Mrs. 
Bellamy revealed that she had had a nervous breakdown 
at about the same time as the holdup and that she was 
hospitalized for about one month. Although Mrs. Bellamy 
denied that the breakdown was related to her heavy drink- 
ing she admitted that she had entered the liquor store 
that morning in order to buy a bottle of whiskey. She 
and her husband had consumed a pint of whiskey just the 
night before. (Tr. 1289-1291, 1296, 1309-1310.) 

Those Government witnesses that were able to recall, 
agreed that the gunman did not have a goatee but was 
clean shaven. On the other hand, Gregory, his mother, 
sister, brother, brother-in-law and friend testified that he 
Wore a goatee for some time prior to and at the crucial 
times here (Tr. 1036-1037, 1065, 1095, 1161, 1193, 1222- 
1224.) Appellant’s barber, who had been convicted of 
assault with intent to commit rape, also attempted to 
establish that fact (Tr. 1275-1276, 1283). Appellant’s 
brother-in-law and friend each stated that appellant had 
@ unique face (Tr. 1056, 1202). Appellant testified that 


22 An examination of the photographs of appellant that are part of 
the record and supplemental record on appeal reveals that this 
categorization of appellant is accurate. 


32 Mr. Caddell testified however, that Mrs. Bellamy was crying 
(Tr. 318). 
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he did not rob or kill Mr. Brown (Tr. 1231-1232). He 
could not, however, recall his whereabouts on October 29, 
1964 (Tr. 1219-1220). Although he stated that he wore 
a goatee in September and October of 1964, appellant ad- 
mitted that it was “growing out” at the time of his arrest 
in November (Tr. 1257). 

Officer Andrew Johnson of the Metropolitan Police, 
called by the Government as a rebuttal witness, testified 
that on September 23, 1964, he had occasion to observe 
and take special note of appellant. At that time, appel- 
lant had no hair on his chin. (Tr. 1377-1378, 1390.) 


SUMMARY OF ARGUMENT 


I 


During the trial the witness, George Matthews, dis- 
closed for the first time, the name of the young man, 
Cleveland Bryant, who was with Matthews as he saw ap- 
pellant fleeing from the scene of the robbery and killing. 
The prosecutor stated, and the evidence indicated, that 
notwithstanding reasonable and diligent efforts on their 
part, neither the police nor the prosecutor were able to 
learn the identity of the witness Bryant prior to Mat- 
thews’ disclosure at trial. It was clear that Matthews 
had previously withheld Bryant’s identity out of a desire 
not to involve him in the case. Appellant’s counsel was 
granted a period of five days during which time he had 
the opportunity to interview the witness and investigate 
his story. Although the witness Bryant’s name was not 
on the original capital list of witnesses, it was proper, un- 
der the circumstances in this case, for the judge to permit 
the witness to testify on behalf of the Government. 


i 


Appellant was not identified by the witness Caddell 
impermissively under suggestive circumstances. But even 
assuming, arguendo, that there was some degree of sug- 
gestiveness in the confrontation, appellant’s due process 
rights are not automatically impaired thereby. There 
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must have been a substantial likelihood of irreparable 
misidentification flowing from this confrontation as well. 
Here there is no showing that appellant’s conviction is 
infected by a likelihood of misidentification, much less a 
very substantial likelihood of irreparable misidentification 
when: (a) the witness had a substantial opportunity to 
observe appellant during the commission of the crime; (b) 
the witness demonstrated that he was a cool-headed and 
precise individual, unlikely to be influenced by the claimed 
suggestiveness; (¢) the witness’ descriptions to the po- 
lice and at trial of appellant were detailed, similar to 
that of other witnesses, and closely paralleled the sta- 
tistics of appellant; and (d) the witness was only one of 
four persons who positively and independently identified 
appellant as the gunman. 


iit 


The trial court properly ruled that this was a capital 
case. In any event, appellant was in no way prejudiced 
by the court’s ruling when: (a) the jury did not impose 
the death penalty; (b) no showing had been made, nor 
could it be made, that appellant was tried by a jury 
that was not impartial. Appellant’s claim that the submis- 
sion of the death penalty charge may have induced the 
jury to compromise by returning a verdict of guilty 
without the death penalty rather than one of acquittal 
is unreal, if not wholly illusory. 


Iv 


The jury was informed that the thrust of appellant’s 
defense was that of mistaken identity. In this regard 
the jury was instructed that the Government had the 
burden of proving beyond a reasonable doubt that appel- 
lant was the person who committed the offenses charged 
and that if they were not convinced beyond a reasonable 
doubt that appellant was the perpetrator of the offenses, 
then they should find him not guilty. This was a correct 
and proper instruction. The trial judge was not obli- 
gated to give the charge in exactly the words requested by 
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appellant’s counsel. Elaboration of an otherwise correct 
instruction is discretionary with the court and that dis- 
cretion was not abused in the instant case. 


vV 


Appellant’s failure to raise the defense of double jeop- 
ardy below should not preclude him from successfully rais- 
ing the contention at the appellate level. In any event, 
appellant was not placed twice in jeopardy at his third 
trial which followed a reversal of his first conviction by 
this Court and a mistrial requested by appellant at his 
second trial. Nor has there been any violation of due 
process. 


ARGUMENT 


I. The trial court properly exercised its discretion in per- 
mitting the Government to introduce the testimony 
of Cleveland Bryant. 


(Tr. 434, 669-72, 674, 676, 690-92, 701-707, 829-31, 
836, 864-67, 870, 920-21) 


Prior to trial the Government furnished appellant the 
so-called “capital list” of witnesses in compliance with 
18 U.S.C. § 3482. The name and address of Cleveland 
Bryant was not on that list. On March 15, the third 
day of the trial, the witness George Matthews stated on 
direct examination that a young boy was with him as he 
observed appellant run through the gas station following 
the robbery. When asked if he knew the name of that 
boy he replied: “I think his name Cleveland Bryant.” 
Matthews was then asked: “Does he have a nickname?” 
and he said, “I always call him Cleve.” (Tr. 484.) Cleve- 
land Bryant was located the next morning and brought 
by the police to the courthouse. The Government rep- 
resented to the court that it had not known Bryant’s 
name or identity until it was revealed by Matthews on 
the witness stand. (Tr. 671-672.) The prosecutor asked 


313 See also the Government’s trial] Memorandum No. II, pp. 1-2, 
which is part of the record on appeal. 
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that he be permitted to call Bryant as a witness in the 
Government’s case in chief. The prosecutor further moved 
for at least a three day continuance in order to allow 
appellant’s counsel to interview and investigate the wit- 
hess, and informed the court that the witness was avail- 
able for such an interview that very day. On that same 
day, appellant was served with a supplemental capital 
list which contained the name of and address of the wit- 
ness Bryant. (Tr. 669-670, 676, 690.) The court offered 
appellant’s counsel the opportunity that day to interview 
Bryant but counsel elected not to speak with the witness 
at that time and objected to the introduction in evidence 
of the witness’ testimony. (Tr. 674, 691-692.) On the 
next day, the court ruled, subject to a motion for re 
consideration, that the Government could call Bryant as 
a witness. The proceedings were adjourned until Mon- 
day, March 20. At that time appellant’s counsel re- 
quested a hearing to determine if the police or the prose- 
cutor knew or should have known the identity of the wit- 
ness (Tr. 701-702). Appellant’s counsel informed the 
court that although he had interviewed Bryant and his 
parents the previous day, he still wanted more time to 
prepare for the witness’ testimony (Tr. 829). The prose- 
cutor offered counsel more time if he needed it and the 
court even suggested that Bryant be called as a rebuttal 
Witness, thereby affording appellant’s counsel opportunity 
for the further preparation he requested. This latter 
suggestion was rejected by appellant’s counsel, however. 
(Tr. 830-831, 886.) Throughout the discussions between 
the court that day, the prosecutor continually asserted 
that the witness’ identity was unknown to anyone in the 
police department or the United States Attorney’s Office 
prior to Matthews’ disclosure while testifying on March 
15 (Tr. 703-707). 

The hearing was held on March 21. Two officers testi- 
fied that Matthews had never told them that anyone else 
was present with him in the service station when appel- 
lant ran through it on the morning of the robbery (Tr. 
858-861, 883). A third officer testified that although 
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Matthews had told him early in November, 1964, that 
there was a boy with him when he observed appellant, 
Matthews neither told him the name of the boy nor fur- 
nished any other identification. Prior to the instant trial, 
Matthews volunteered the nickname “Huck.” * The name 
“Cleveland Bryant” was unknown to him until Matthews 
testified. (Tr. 864-867, 870.) The prosecutor asserted 
that he had asked Matthews to learn the boy’s name or 
address but that neither had been provided prior to the 
testimony of Matthews at trial.** The trial judge ruled 
that the Government had been reasonably diligent and that 
appellant’s counsel had had sufficient time to interview the 
witness.* Cleveland Bryant testified later that day. 
The leading case dealing with this statutory provi- 
sion is Logan v. United States, 144 US. 263, 304-306 
(1892). In that capital case, the Government furnished 
no list of some forty witnesses it called to testify during 
its case in chief. Reversing the conviction on other 
grounds, the Supreme Court stated that “the provision * 
is not directory only, but mandatory to the Government; 


and its purpose is to inform the defendant of the testi- 
mony which he will have to meet, and to enable him to 
prepare his defence.” Id. at 304. However, the Court 
went on to imply that the statutory directive was not 
without exception: 


There is no occasion to consider how far, had the 
government delivered to the defendants, as required 
by the statute, lists of the witnesses to be produced 
for proving the indictment, particular witnesses, aft- 
erwards coming to the knowledge of the government, 


14 The nickname “Huck”, it turns out, is that of Bryant’s younger 
brother (Tr. 920-921). 


45 See the Government’s trial Memorandum No. II, pp. 1-2. 


16 These findings appear in a memorandum filed by the Court on 
March 30, 1967 and reported in United States v. Gregory, 266 F. 
Supp. 484 (1967). 

27 The Court was referring to Section 1038 of the Revised Stat- 


utes of the United States, which was the predecessor of 18 U.S.C. 
§ 3432. Two days notice to the accused was required. 
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or becoming necessary by reason of unexpected de- 
velopments at the trial, might be permitted, on spe- 
cial reasons shown, and at the discretion of the court, 
to testify in the case. Id. at 306. 


One year later, in United States v. Schneider, 21 D.C. 
381, 413-141 (Sup. Ct. D.C. 1893), the Supreme Court 
for the District of Columbia faced the issue squarely. In 
that case the appellant had objected when the Govern- 
ment, after the close of the defense case, proffered a 
witness who was unknown to it prior to the close of its 
own testimony and therefore not included on the capital 
list. The court stated: 


Now, we have no hesitation in expressing the opinion 
that the statute never was intended to preclude the 
United States from making use of any material testi- 
mony discovered during the progress of the trial, and 
that all it exacts of the prosecuting office is that he 
shall, in good faith, furnish to the prisoner before 
the trial, the names of all the witnesses then known 
to him in intended to be used at trial. 


* * +* * 


The evidence was offered to rebut the defendant’s 
testimony as to having carried his pistol away from 
the place of the homicide and thrown it down in the 
alley. There may be a doubt whether it was strictly 
rebutting evidence, but, still it does not follow that 
there was error in admitting it, for the simple rea- 
son that the order of proof may be regulated by the 
trial justice, in his sound discretion, and it is not 
only his right but his duty, where, in his judgment 
justice requires it to admit evidence at any stage 
of the case, though the party has no strict right to 
offer it. And it has been repeatedly held, under this 
head, that he may admit evidence in criminal cases 
which is strictly evidence in chief, after the defend- 
ant’s case is closed. Id. at 413-414. 


We think it clear from the statements made by the 
prosecutor in court and in his trial memorandum and the 
testimony adduced at the hearing that the Government, 
acting in good faith and with reasonable diligence, was 
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unable to learn the identity of Cleveland Bryant until 
hearing the testimony of the witness Matthews at trial. 
Indeed, the trial judge, in his memorandum at p. 3, 266 
F.Supp. at 485 stated: 


It .. . appears from the transcript [of the hearing], 
and from statements made by the Assistant United 
States Attorney on other occasions, that he and at 
least one of the police officers knew that another in- 
dividual was with the witness Matthews in the serv- 
ice station at the time the person identified as the de- 
fendant ran through, but that the witness Matthews 
did not, until Thursday, March 16, 1967, state the 
name of that other individual, when he did so from 
the witness stand. On the basis of this record, the 
Court would not be justified in concluding that the 
United States Attorney or the police officers were 
negligent in failing to find the witness Bryant prior 
to Thursday, March 16, 1967. The Government can- 
not be held responsible for the decision of a witness 
to withhold information from it if it has been reason- 
ably diligent in examining the witness prior to the 
trial as to the extent of his knowledge of the events 
surrounding the crime.** 


Furthermore, the purpose of the statute was satisfied 
in the instant case. The capital list is required to afford 
the accused an opportunity to ascertain what testimony 
he will have to meet and to prepare for it. In the present 
case, appellant’s counsel learned of the witness’ identity 
at the same time as the prosecutor. Appellant’s counsel 
had five days during which to examine the witness Bryant 
and prepare to meet that testimony. Even more time was 
offered appellant’s counsel by both the prosecutor and 
the court. This offer was rejected. Although the witness 
was tendered to him on Thursday, March 16, by both the 
prosecutor and the court, appellant’s counsel chose not to 
interview the witness until Sunday, March 19. The wit- 


18 Matthews, who was recalled later in the trial by the Govern- 
ment stated that he did not previously wish to disclose Cleveland 
Bryant’s identity because he didn’t want to get anybody involved 
(Tr. 1351). 
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ness testified on March 21. The witness was cross- 
examined at length and in detail. At no time did appel- 
lant’s counsel assert that he had not been given sufficient 
time to interview the witness. Had he done so, the trial 
judge indicates in his memorandum at p. 4 that more time 
would have been granted. No request for more time 
was made by appellant’s counsel and the trial proceeded. 
Appellee believes, as did the trial judge, that the statutory 
purpose has been fulfilled. 


IL The in-court identification of appellant by Glenn Cad- 
dell was properly admitted. Appellant was not denied 
due process of law. 


(Tr. 129-82, 186, 162-76, 222, 226, 301-03, 307-10, 
313-27, 366-72, 382-83, 953, 969; Tr. I 159-61, 176- 
79) 


Appellant contends that the witness Caddell’s in-court 
identification of appellant as the gunman was improperly 
admitted at trial and requires reversal under Stovall v. 


Denno, 388 U.S. 293 (1967). 

In Wright v. United States, D.C. Cir. No. 20,153, slip 
opinion January 31, 1968, as well as in Wise v. United 
States, U.S. App. D.C. ——, 383 F.2d 206 (1967) 
and Isaac v. United States, D.C. Cir. No. 20,544, decided 
March 11, 1968, this Court recognized that under Stovall 
v. Denno, supra, a pre-trial identification could be con- 
ducted in a manner “so unnecessarily suggestive and con- 
ducive to irreparable mistaken identification” as to amount 
to a denial of due process of law. The Court in Wright 
went on to say that whether or not due process has been 
denied an accused in a given case depends on an analysis 
of “the totality of the circumstances surrounding” the 
identification, zd., slip op. at 6, in order to determine 
whether there has been divergence “from the rudiments 
of fair play that govern the due balance of pertinent in- 
terests that suspects be treated fairly while the state pur- 
sues its responsibility of apprehending criminals.” Wise 
v. United States, 383 F.2d at 210. 
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In Simmons v. United States, —— U.S. —— (No. 55, 
decided March 18, 1968), the Supreme Court considered a 
due process claim attacking an extra-judicial identifica- 
tion, this time made from photographs. In holding that 
the procedure there did not taint the in-court identifica- 
tions, the Court clearly indicated that the rule announced 
in Stovall was principally designed to guard against er- 
roneous convictions based on extremely unreliable identi- 
fication testimony. Speaking of initial identification by 
photograph, the Court said (Slip op. at 5-6): 


The danger that use of the technique may result in 
convictions based on misidentification may be sub- 
stantially lessened by a course of cross-examination at 
trial which exposes to the jury the method’s potential 
for error. We are unwilling to prohibit its employ- 
ment, either in the exercise of our supervisory power 
or, still less, as a matter of constitutional require- 
ment. Instead, we hold that each case must be con- 
sidered on its own facts, and that convictions based 


on eyewitness identification at trial following a pre- 
trial identification by photograph will be set aside on 
that ground only if the photographic identification 
procedure was so impermissibly suggestive as to give 
rise to a very substantial likelihood of irreparable 
misidentification. [Emphasis added]. 


The inquiry, then, is not simply whether the conditions 
surrounding the extra-judicial identification were sugges- 
tive but whether, if suggestive, were they justified under 
the circumstances, and, if not, whether they gave “rise to 
a very substantial likelihood of an irreparable misidenti- 
fication.” 

Here there has been no showing, nor could there be, that 
appellant’s conviction is infected by a “likelihood” of mis- 
identification, much less a “very substantial likelihood” of 
irreparable misidentification. Appellant complains of the 
cireumstances surrounding the witness Caddell’s identi- 
fication of appellant at police headquarters, approximately 
three weeks after the robbery. Caddell was asked to come 
to the headquarters building to view a lineup (Tr. 390). 
He arrived late. We believe it is apparent, therefore, that 
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the confrontation between appellant and Caddell in a hall- 
way of that building was unexpected and unplanned. See 
Hemphill v. United States, D.C. Cir. No. 21,482, decided 
June 12, 1968, slip op. at 9. Under the circumstances, the 
detective’s inquiry of Caddell was not unreasonable. And 
when it appeared that Caddell’s only doubts were with 
respect to appellant’s height and the goatee he was wear- 
ing it was certainly not unreasonable for the detective to 
point out that appellant was wearing double heels which 
made him appear taller and that the goatee was fresh. 
(Tr. 392; Tr. I. 176-179.) Caddell was then permitted to 
observe appellant in a lineup and hear his voice. He iden- 
tified appellant not only by his features but by his voice 
which he was very certain was that of the gunman. (Tr. 
366-372, 382-383.) Although the transcript of Caddell’s 
testimony at the first trial reveals that he saw appellant 
alone in a room—a fact steadfastly denied by Caddell dur- 
ing the instant trial—we think that this conflict in the 
recorded testimony need not assume the proportions ac- 
corded it by appellant in his brief. Even assuming, argu- 
endo, that there was a degree of suggestiveness in the Cad- 
dell confrontation, there is no likelihood under all the cir- 
cumstances here that appellant was misidentified as the 
robber and killer of Lewis Brown. 

In the first place, the witness Caddell was a cool-headed 
and precise person, unlikely to be influenced by the claimed 
suggestiveness of the circumstances of the identification. 
His descriptions to the police and at trial of appellant 
were detailed, similar to that of other witnesses, and 
closely paralleled the statistics of the appellant.” Caddells’ 
opportunity to observe appellant closely during the course 
of the robbery was substantial (Tr. 301-303, 307-310, 313- 
$14). And, of course, during the first trial Caddell stated 
that his in-court identification was in no way influenced 


19 See Tr. 162-178, 226, $13-827, 958, 969. See also Defense ex- 
hibits 2, 4, 7 and 8 which are photographs of appellant and which 
are part of the record on appeal. An examination of appellant, 
absent the goatee, reveals that his features are strikingly similar to 
the descriptions of the gunman given by the various witnesses, in- 
cluding Caddell. 
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by anything that was told to him at any time by any 
detectives (Tr. I. 184-185). His courtroom identification 
at both trials was unequivocal (Tr. 330-331; Tr. I. 159- 
161). 

In the second place, Mr. Caddell was only one of four 
witnesses to the incident who identified appellant as the 
gunman. No witness was with the other when an identi- 
fication was made. Mr. Rosenstein, who for fifteen min- 
utes was forced to comply with the gunman’s wishes and 
who looked at him almost constantly during that time posi- 
tively identified appellant in court as the gunman (Tr. 
129-130, 136, 174-176, 222). After viewing appellant in 
a lineup, the makeup of which was eminently fair,” Ros- 
enstein declined to identify appellant but, instead, went 
home to “weigh it out whether [he] was sure that [ap- 
pellant] was the man”® (Tr. 130-131). After thinking 
about it for about two hours, Rosenstein called the police 
and told them that appellant was the man (Tr. 131-132). 
In Kelly and Isaac v. United States, D.C. Cir. Nos. 20,533 
and 20,544, decided March 11, 1968 (unreported opinion), 
this Court praised identifications that were made “out of 
the greatest deliberations” by persons who were not 
“simply rubber stamping something that might be sug- 
gested” and who were “using their own memories, their 
own intelligence [and] their own volition.” Id., slip op. 
at 3. George Matthews and Cleveland Bryant each saw 
the gunman run through the service station after the rob- 
bery and killing. Each, independently of the other, picked 
out appellant’s photograph from fifteen photographs 
shown to them. ‘They each positively identified him at 
trial. 

20 A photograph of that lineup admitted at trial as a Government 
exhibit, is part of the supplemental record on appeal. 


21 See footnote 5, supra. It is significant to note that three wit- 
nesses to the actual holdup, including Mr. Rosenstein, stated that 
the gunman was clean-shaven. At the time of appellant’s arrest, in 
an obvious attempt at disguise, appellant was wearing a goatee that 
was “growing out.” Notwithstanding the fact that the appellant was 
the only man in the lineup with a goatee, Mr. Rosenstein was able to 
see through the facade and ultimately identify appellant. 
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Here the number of identifying witnesses, when coupled 
with the observations they made under favorable observ- 
ing conditions, removes all likelihood that appellant has 
been misidentified. It is virtually impossible that all four 
witnesses who saw enough of the gunman to make an iden- 
tification made a mistake. See Simmons v. United States, 
supra, slip op. at 5-6. 


III. The trial court properly ruled that this was a capital 
case. In any event, appellant was in no way prejudiced 
by the court’s ruling since the jury did not impose the 
death penalty. 


(Tr. 35-38, 53-54) 


Appellant argues that since the death penalty was not 
returned by the jury at appellant’s first trial it was error 
to treat the instant case as capital and to instruct the jury 
that they had discretion to impose the death penalty. We 
disagree. This Court need not reach this issue, however, 
because appellant was in no way prejudiced by the ruling 


of the court below. 

During the voir dire of prospective jurors the prosecu- 
tor was permitted to question them concerning their con- 
scientious scruples about capital punishment. Three pro- 
spective juror’s expressed their disapproval of capital 
punishment. Two of the three stated further that be- 
cause of their strong feelings about capital punishment, it 
would be difficult for them to fairly and impartially con- 
sider the facts of the case. (Tr. 35-38.) In response to 
questions by appellant’s counsel, all of the prospective jur- 
ors indicated that they would not treat this case differ- 
ently from any other because of the fact that it was a 
capital case. They further indicated that they would for 
no reason compromise the question of appellant’s guilt or 
innocence. (Tr. 53-54.) No jurors were excused for 
cause. Of the three juror’s that expressed their disap- 
proval of the death penalty, only two were challenged by 
the Government. The third, who had additionally stated 
that her feelings against capital punishment would make 
it difficult for her to impartially consider the facts in the 
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case, went unchallenged, sat on the jury and returned a 
verdict against the appellant. 

As we have already noted, no juror was excused for 
cause, not even those who expressed doubts about their 
ability to impartially consider the evidence relating to 
guilt or innocence because of their disapproval of capital 
punishment. In two separate cases, the Supreme Court 
recently considered convictions by juries from which had 
been removed for cause those who, without more, were op- 
posed to capital punishment or had conscientious scruples 
against imposing the death penalty. In Witherspoon v. 
Illinois, 36 U.S. L.W. 4504, decided June 3, 1968, the 
Court ruled that a death sentence imposed by a jury thus 
selected could not constitutionally be executed. In Bumper 
v. North Carolina, 36 U.S. L.W. 4518, decided the same 
day as Witherspoon, the Court declined, however, to rule 
unconstitutional a finding of guilty returned by a jury 
similarly selected where the jury recommended a sentence 
of life imprisonment instead of the death penalty. Even 
if the jury selection process in the instant case was within 
the proscription of Witherspoon, which it was clearly not, 
the ruling of the Supreme Court in Bumper would control 
and appellant could claim no prejudice. 

Appellant’s claim that he was somehow prejudiced by a 
“death oriented” jury also must fail. Firstly, one juror 
who remained not only disapproved of capital punishment 
but expressed doubts that clearly favored appellant with 
regard to her ability to consider the question of his inno- 
cence or guilt (Tr. 36-87). Secondly, this Court as well 
as the Supreme Court has pointedly rejected the claim that 
jurors who are unopposed to capital punishment are gen- 
erally biased against defendants and more apt than others 
to return a verdict of guilty. In Tuberville v. United 
States, 112 U.S. App. D.C. 400, 308 F.2d 411, cert. de- 
nied, 370 U.S. 946 (1962) this Court stated: 


No proof is available, so far as we know, and we can 
image none, to indicate that, generally speaking, per- 
sons not opposed to capital punishment are so bent in 
their hostility to criminals as to be incapable of ren- 
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dering impartial verdicts on the law and the evidence 
in a capital case. Id., at 409, 303 F.2d at 420. 


And in Witherspoon, supra, at 4505 and Bumper, supra, 
at 4514, the very same claim was rejected by the Supreme 
Court. It is patently clear that appellant had a fair and 
impartial jury to decide his case. 

Although the Government did not request the death 
penalty, the jury was instructed that they had discretion 
to impose the death penalty. Appellant claims that the 
submission of the death penalty charge may have induced 
the jury to compromise by returning a verdict of guilty 
without the death penalty rather than one of acquittal. 
Such a claim of prejudice is “unreal, if not wholly illu- 
sory.” Howard v. United States, —— U.S. App. D.C. — 
—, —, 389 F.2d 287, 293 (1967). In Howard, this 
Court, deaing with a similar issue, assumed arguendo that 
the submission of first degree murder and the death pen- 
alty was error, and then considered the issue whether the 
defendant was prejudiced since the jury returned a ver- 
dict of guilty on second degree murder. The Court found 
no prejudice. 


Goodall and Austin, taken together, show that the 
erroneous submission to the jury of an offense of 
which the accused is not convicted is not reversible 
unless there is prejudice. In Austin the court thought 
it “clear that no undue prejudice . . . [would] result” 
from the entry of a conviction of second degree mur- 
der. Id. at ——, 382 F.2d at 142. Nevertheless, 
the present appellant contends that he did suffer un- 
due prejudice. He claims that the “brooding omni- 
presence” of the death penalty forced trial counsel 
to discuss that punishment and focus on the issue of 
premeditation and deliberation; that the submission 
of the first degree charge may have induced the jury 
to compromise by returning a verdict of murder in 
the second degree rather than one of acquittal or 
manslaughter; and that, if the motion to acquit had 
been granted at the end of the Government’s case, 
counsel in developing trial tactics might not have felt 
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compelled to put appellant on the stand. These al- 
leged harms are unreal, if not wholly illusory. 


* & * * 


Appellant’s second hypothesis of prejudice—that 
the instruction on first degree murder may have un- 
duly influenced the verdict in the second degree— 
gives the jury far less credit than it deserves. We 
see, and appellant offers, no theory upon which to 
base a realistic conclusion that the jury might have 
compromised its views because of, or was confused 
and misled by, the mere submission of the first de- 
gree charge for its consideration. . . . Id., at ——, 
389 F.2d at 293-294. 


The instant case is clearly controlled by Howard, and 
therefore, we submit that appellant was not prejudiced 
by the submission of the death penalty instruction to the 
jury. 

IV. Elaboration of an otherwise correct instruction is dis- 


cretionary with the court and that discretion was not 
abused in the instant case. 


(Tr. 1574-1575) 


Appellant asserts that the trial court’s instruction on 
the issue of identity was inadequate because of its brevity 
and that the trial court erred by not granting the written 
instruction on identity which was submitted by appel- 
lant? It is well settled that “[o]nce the judge has made 


22 The instruction on identity requested by appellant and which 
was not given by the trial court is set out in the appendix to appel- 
lant’s brief. The court instructed the jury as follows: 


“Now ladies and gentlemen, as counsel has argued the principal 
defense in this case is what we call the defense of mistaken 
identity, and in connection with that defense, the court in- 
structs you as follows: 


“The burden is on the government to prove beyond a reasonable 
doubt not only that the offense was committed as alleged in the 
indictment but also that the defendant is the person who 
committed it. You must be satisfied beyond a reasonable doubt 
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an accurate and correct charge, the extent of its amplifica- 
tion must rest largely in his discretion.” Bayer v. United 
States, 381 U.S. 582, 586 (1947); Howard v. United 
States, —— U.S. App. D.C. ——, ——, 389 F.2d 287, 
290 (1967). “It is enough that the trial court correctly 
charges the jury as to the law with respect to the par- 
ticular situation before it, and leaves no doubt as to under 
what circumstances the crime can be found to have been 
committed.” Graham v. United States, 88 U.S. App. D.C. 
129, 187 F.2d 87, cert. denied, 341 U.S. 920 (1951). 

Appellant relies chiefly on this Court’s admonitions in 
Jones v. United States, 124 U.S. App. D.C. 88, 361 F.2d 
537 (1966) and Salley v. United States, 122 U.S. App. 
D.C. 359, 353 F.2d 897 (1965). In Jones, supra, the 
Court stated: 


When the defendant has placed the prosecutor’s iden- 
tification of him in issue, . . . and when the defendant 
asks for a special instruction on the issue of identi- 
fication, the district court should frame an instruc- 
tion adapted to the evidence in the particular case. 
Such special instruction should point out to the jury 
that the evidence raises the question of whether the 
defendant was in fact the criminal actor and necessi- 
tates the juror’s resolving any conflict in testimony 
upon this issue. The instruction should, of course, 
point out that the burden of proof is upon the prose- 
cution with reference to every element of the crime 
charged and this burden includes the burden of prov- 
ing beyond a reasonable doubt the identity of the de- 
fendant as the perpetrator of the crime charged. Id., 
at 88, 361 F.2d at 542. (Emphasis added). 


In Salley, supra, the Court stated: 


A requested instruction specifically bringing this de- 
fense of mistaken identity to the jury’s attention in 


of the accuracy of the identification of the defendant before 
you may convict him. 

“If the circumstances of the identification are not convincing, 
beyond a reasonable doubt you must find the defendant not 
guilty.” (Tr. 1578) 
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a narcotics case must be given. The trial judge was 
not obligated to give the charge in exactly the words 
requested by defense counsel. He was obligated to 
instruct the jury that if there was a reasonable doubt 
as to the identification of the defendant as the per- 
son who made the sale, then the jury should acquit. 
Id. at 361, 353 F.2d 899. (Emphasis added). 


We are unable to perceive how either of these two cases, 
relied upon so heavily by appellant, support his position. 
A careful examination of the trial judge’s instruction re- 
veals that he closely followed the teachings of the two 
cases and informed the jury of the heavy burden that was 
upon the government with respect to proving that appel- 
lant was the perpetrator of the crime. As we have al- 
ready noted, the court below was under no obligation to 
further amplify this correct instruction with the factual 
considerations urged by appellant.” 


V. Appellant waived the defense of double jeopardy as 2 
bar to the instant prosecution by failing to assert it 
before or during the trial as required by Rule 12(b) 
of the Federal Rules of Criminal Procedure. In any 
event, appellant’s third trial did not constitute double 
jeopardy nor did it amount to a denial of due process. 


Appellant urges for the first time on this appeal that to 
try him a third time after this Court reversed his first 
conviction and his second trial resulted in a mistrial, con- 
stitutes placing him twice in jeopardy for the same of- 
fenses and denies him due process. At no time prior to 
or during his trial did appellant make such a claim. The 
defense of double jeopardy is deemed waived unless raised 
below. Grogan v. United States, 386 F.2d 300 (5th Cir. 
1967) ; Haddad v. United States, 349 F.2d 511 (9th Cir.), 


23 Indeed, much of what appellant requested was conveyed to the 
jury by the trial judge when he instructed them as to the credibility 
of the witnesses (Tr. 1574-1575). The jury was instructed, in part, 
that it should consider “. . . whether the witness impresses you as 
has having an accurate memory and recollection, . . . [and] whether 
the witness had full opportunity to observe the matters concerning 
which he has testified (Tr. 1575). 
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cert. denied, 382 U.S. 896 (1965); Ferina v. United 
States, 340 F.2d 837 (8th Cir.), cert. denied, 381 U.S. 
902 (1965) ; Rule 12(b), Fed. R. Crim. P. In any event, 
the claim of double jeopardy as a bar to the prosecution in 
the instant case is utterly without merit. 

It is well settled that when a defendant opens his case 
by appeal from a conviction, he thereby subjects himself 
to the power of a court of appeals under the Act of June 
25, 1948, c. 646, 62 Stat. 968, 28 U.S.C. 2106 to direct 
such “appropriate” orders as may be “just under the cir- 
cumstances”, and that a resulting remand for new trial 
does not violate the notion of double jeopardy. United 
States v. Ball, 163 U.S. 662, 672 (1896) ; Bryan v. United 
States, 338 U.S. 552 (1950) ; Green v. United States, 355 
U.S. 184, 189 (1957) ; Forman v. United States, 361 U.S. 
416, 425-426 (1960). Nor can appellant claim that the 
mistrial occurring at his second trial is a bar to the third 
trial. Appellant’s reliance on Downum v. United States, 
872 U.S. 734 (1963) and Carsey v. United States, —— 
U.S. App. D.C. ——, 392 F.2d 810 (1967) is misplaced. 
In each of those cases, the respective Courts ruled that 
there was no “imperious necessity” for the judge to de- 
clare a mistrial, over defense counsel’s objections. In each 
of the cases the Court also found that the mistrial was the 
direct result of the prosecutor’s misconduct. In the in- 
stant case, the mistrial was at the express request of ap- 
pellant and over the objection of the Government. And 
it was a witness, untrained in the law, not a prosecutor, 
who volunteered the non-responsive answers that appellant 
felt were prejudicial. There can, of course, be no doubt 
that since appellant requested the mistrial on the basis of 
the witness’ references to certain photographs of appel- 
lant, the Government was not barred from retrying him. 
United States v. Tateo, 377 U.S. 368, 467 (1964). 

Appellant’s due process claim must also fail. The only 
case relied upon by appellant in support of this claim is 
easily distinguishable from the case at bar. In United 
States v. Wilkins, 348 F.2d 844 (2d Cir. 1965), the Court 
there held in an appeal from a habeas corpus proceeding 
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that the retrial of the accused for first degree murder 
after his conviction for second degree murder had been 
reversed and then a subsequent trial of that accused for 
first degree murder after the conviction at his second trial 
was reversed, transgressed the bounds of due process. The 
Court found prejudice rooted in the fact that the accused 
was retried twice for first degree murder after his first 
trial resulted in a conviction only for second degree mur- 
der. Obviously no such infirmity is present in the instant 
case. The Government was reasonably entitled to try ap- 
pellant Gregory each time for the felony—murder and 
robbery for which he was convicted at his first trial. See 
Harrison v. United States, 36 U.S. L.W. 4549, fn. 4, de- 
cided June 10, 1968. 


CONCLUSION 


WHEREFORE it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


DAVDD G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
LAWRENCE LIPPE, 
Assistant United States Attorneys. 
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In this case, the appellant was convicted of felony 


murder and robbery in an occurrence at Brown's Liquor Store on 
October 29, 1964. An armed person shot and killed the owner of 
the store and robbed the manager. For the murder offense, the 
appellant was sentenced to life imprisonment and to a concur- 
rent 10 year term for the robbery. After review on appeal, 

this court affirmed the conviction. For two reasons, one new 
and the other based on a supervening higher court ruling, the 
appellant here moves for rehearing of his appeal. First, the 
interaction of Rule 5(a), Fed. R. Crim. P. and the holdings in 
Mallory v. United States, 354 U. S. 449, Adams v. United States, 


399 F2d 574 and Williams v. United States, required the exclu- 


sion at trial of the identification testimony of the Witness 
Rosenstein and Caddell because predicated upon confrontations 
made: (a) during a period of illegal detention; and (b) while 
the appellant was in custody for one charge and the lineup was 
held for, and used at trial on, another charge, for which no 
lawful arrest had been made. Second, in light of the very 
recent decision of the Supreme Court in the case of Foster v- 
California, | U. S. , (No. 47 Oct. Term 1968) dec. 
April 1, 1969, this court reached an erroneous conclusion in 
ruling that the admission of Caddell's identification testi- 
mony was compatible with standards of due process. 
1k 

The appellant was arrested at his home on November 17, 
1964, at approximately 1:00 p.m. The arrest was upon a warrant 
based upon a charge of assault on a police officer. (7R-.737) 
This assault offense had allegedly occurred on September 12, 
1964. Though the apparent reason for the appellant's arrest was 
the assault charge, the record herein clearly shows that purpose 
of the arrest was to put the appellant in a line-up to be viewed 
by witnesses in the Brown Liquor Store robbery and murder (and 
at least one other open robbery case) TR.741f.; 763-4. The 
officers in charge of the arrest detail were Homicide Squad of- 
ficers, actively and actually working on the Brown homicide and 
robbery. (TR.740) Use of the outstanding warrant to make the ar- 
rest was but a subterfuge to give an appearance of lawfullness 
to the subsequent police actions. TR.741f. 


As noted, the appellant was arrested at about 1:00 


p- m. on November 17, 1964. He was placed in a line-up at 


3:00 p. m. that date and was viewed by Robert Rosenstein, the 
manager of the liquor store. In the line-up were four police- 
men wearing black uniform trousers. Mr. Rosenstein viewed the 
line-up with other witnesses in another robbery case that the 
appellant was charged in (TR.128-130 First trial). There was 

no need for a line-up on the assault charge because the police 
already knew who they were looking for and, indeed, Siena to 

find him. Robert Rosenstein initially made no identification 

of the appellant at the line-up. (TR.131) Later that night at 
home, he determined that the appellant was the robber. (TR.133) 
Glenn C. Caddell, also a witness to the events in the liquor 
store, and a crucial identifying witness for the government at 
the trial, arrived late for the line-up. He viewed the appel- 
lant under excrutiating circumstances already noted and detailed 
in this court's written opinion herein. After these procedures, 
the appellant was presented to the U. S. Commissioner on Novem- 
ber 17, 1964 for the assault offense. Bond was Fixed iat $10,000... 
which the appellant made. As a result of the identifications ob- 
tained from Rosenstein and Caddell at the post-arrest line-up and 
confrontation, the police obtained a warrant of arrest on Novem- 
ber 19, 1964, from the United States Commissioner for the appel- 
lant for the liquor store offense. This warrant was executed 

the same day (the appellant's assault bond was surrendered by the 
bondsman; the Brown warrant was served on him in jail); and the 


appellant was presented to the United States Commissioner on Novem- 


ber 20, 1964 at approximately 1:30 p. m. 


The important facts in the above chronology are that 


after his arrest for assault, the appellant was put in a line-up 
and also subjected to two confrontations (by Caddell) , one acci- 
dental and one purposeful, in an investigation carried on primari- 
ly to connect the appellant with crimes other than the one for 
which he had been arrested. There was, of course, unnecessary 
delay in presentment (and, hence, unlawful) during the time that 
these procedures were being carried out. It is exactly such po- 
lice conduct that this court remonstrated against in Adams v. 
United States, 399 F.2d 574 (1968). This court held that the 

rule in Mallory v. United States, 354 U. S. 4u4g (1957) applied 

to a line-up identification made while the defendant was in cus- 
tody for one charge and the line-up was held for,and used at 
trial on, another charge, for which no lawful arrest had been 
made. Rule Sa of the Federal Rule of Criminal Procedures re- 
quires police to promptly present a person arrested to a magistrate 
so that person might be judicially advised of his rights, includ- 


ing right +o counsel. In the case of Williams v. United States, 


(No.21,269 & 21,270, Dec. 12-20-68) this court further articulat- 


ed the principle that: 


‘When a lineup has been held in violation of Mal- 

' lory, the trial court should exclude any testi- 

' mony about such a line-up, preferably at a pre- 

' trial hearing when a Mallory-line-up claim is 
raised prior to trial. Further, even if no tes- 

' timony regarding the lineup is allowed, the trial 

' sudge should hold a hearing to determine whether 
an in-court identification which the witness in- 

' tends to make was tainted by the illegal line-up. 
Here the burden will be on the Government to show 
by clear and convincing evidence that the in-court 
identification has an independent source. The 

_ taint standard is already familiar to trial judges 
since it is the same standard they are required to 
apply in line-up cases claimed to violate Wade and 
Gilbert." (Footnote omitted) (Slip opinion p-9-10) 


The events in both Adams, supra and Williams, supra. 
occurred in 1965; the rationale in those cases is buttressed 
upon a violation of Rule 5(a) which appellant ciraits 2 ex- 
actly the case here. This case is a classic example of the 
dangers and pitfalls that any defendant may be warren 
with at a subsequent trial where the police have failed to 
promptly bring him before a magistrate to advise him of his 
rights. The record herein clearly illustrates the result of 
police abuse that resulted in serious prejudice to the rights 
of the appellant. This situation requires review by this 
court. | 

2. 

The major point in this appeal dealt with the as- 
serted error in admitting the identification testimony of the 
witness Caddell. The appellant claimed that its’ admission 


denied him due process of law. (Stovall v. Denno, 388 U. = - 


293) 


On November 17, 1964, the day the appellant was ar- 


rested, he was put in a line-up to be viewed by witnesses in 
this case and at least one other case. Caddell sexe police 
headquarters too late for the line-up and, while he was walking 
in the hall in company of officers, he saw the appellant. The 
officers called Caddell’s attention to the appellant and asked 
him whether he was the robber. Caddell replied that the appel- 
lant was a little too tall and he had a goatee on. The officers 
said the appellant was wearing double heels and his goatee was 


fresh. Later Caddell saw the appellant alone in an office. 


The officers had asked him if he wanted to take another look 
at the appellant. Caddell said “yes”. The appellant was in 
the office ‘alone standing against a wall about 12 feet from 
Caddell. A detective asked Caddell if he wanted the appel- 
lant to put on dark glasses (the robber had worn them). Cad- 
dell said "yes". At the detective’s command, the appellant 
donned sun glasses for Caddell. 

‘The foregoing facts about Caddell's two confronta- 
tions with! the appellant on November 17, 1964 while he was in 
custody, were adduced at the first trial of this case. In the 
later (3rd) trial, the important facts of the hall meeting were 
not elucidated; and the facts about seeing the appellant alone 
in the detective’s office were materially changed. Nonetheless, 
this court reached the “conclusion that the confrontations in 
both the hallway and the detective’s office were unnecessarily 
suggestive..." Slip opinion, P.9. Further reasoning by the 
court brought it to an ultimate decision: 

i "Consequently, in view of both the factors which 

|argue for the reliability of the identification 

and the fact that the jury in this case had it- 

self an opportunity to evaluate the suggestive- 

ness of the confrontation and the reliability of 
the identification, we conclude that the admission 

(of Mr. Caddell's testimony was not error in this 

‘ease. In doing so we do not approve of the sort 

‘of confrontation arranged by the police in this 

case. This case involves a pre-Stovall identi- 

‘fication and trial, and our reasoning applies on- 

| ly to such circumstances." (Slip opinion, P.14) 


After the opinion of this court in the instant case, 


the Supreme Court decided the case of Foster v. California on 


April 1, 1969 (No.47-October Term 1968). There, it was held 


that the in custody identification procedure “so undermined 


the reliability of the eye witness identification as to violate 
due process." (Slip op., P-.4) The petitioner was charged with 
robbery of a Western Union office. Following his arrest, the 
manager of the office went to the police station to view a line- 
up. The petitioner, who was about six feet tall, was in a line- 
up with only two other men, both much shorter than Hel The 
petitioner was wearing a leather jacket like the one the robber 
had on. After seeing the line-up, the manager could not posi- 
tively identify petitioner. At the manager's request, he then 


saw the petitioner alone face to face. Even after this was done, 


the manager was still uncertain. A week or 10 days later, the 


manager saw another line-up. The petitioner was the only per- 
son in it who had been in the first one. After this, the mana- 


ger identified the petitioner as the robber. It was the fore- 


going procedure that the Supreme Court found violated the peti- 
tioner'’s right to due process. 

The same is a necessary conclusion in this) case upon 
the record. Police procedures so inevitably produced the identi- 
fication by Caddell that there was a denial of due process of 


law. Stoval v. Denno, supra and Foster v. California. 
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